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Serbia Judicial Functional Review Objective, Scope & Structure

Objective Scope& Structure

& ¢ McBession processday is more rigorous and comprehensive than in the past. This reflects the evolution
policies as well as lessons learned from previsysf  NBESYSyGad o0X0 ¢KS Nz S

enlargement process. The new approach, endorsed by the Council in December 2011, means that countrie
GFLO1tS AadadzSa &dzOK Fa 2dzRAOALf NI T Zzé&he time courSriesNdve t
develop a solid track record of reform implementation, thereby ensuring that reforms are deeply roote
ANNBOSNBAOGE S® ¢KAA ySg |LIINRIOK o6X0 gAff akKlkLS

Enlargement $ategy and Main Challenges 202814, European Commission, Brussels, 2013.

1. This Functional Review presents a comprehensiveassessmentof the current functioning of
{ SNDAI Qa 2 daPaglwith # LIjaAe2ayUaS Y Y R NB O2YYSyYyRI GA2ya (2 A
initiatives in view ofthe requirements ofChapter 23of the Acquis Communautairelhe Functional Review

was jointly requested by the European Commission (EC) and Serbian authorities ahea@ of th
commencement of negotiations for Chapter 23 to better inform the negotiation process, and its design and
structure were based on extensive consultations with both parfié®e Functional Revieprovides the basis

for the Serbian authorities to develop élr Chapter 23 Accession Action Plan and to update the existing
Action Plan for the implementation of thidational Judicial Reform Strateg®132018 (NJRS). In doing so,

the Functional Reviewalso presentsan objective baselineof current sector performance which enables
Serbia to assess the impact of future justice reform initiatives.

2. The Functional Reviewcomprises an external performance assessment and arnternal
performance assessmenfThe external performancassessment (Part 1) examinkew well the Serbian
judicial system serves its citizens in terms of efficiency, quality, and access to justice services. The internal
performance assessment (Part 2) examines the inner workings of the system, and how governance and
management, financialral human resources, ICT, and infrastructure are managed for service déliMesy.

two assessments highlight different aspects safctor performance andshould be read togethet The
Functional Reviewloes notmakeassessients of{f SNB A I Q& O 2 fadéan law @d&is nbtifar the 9
purpose of providing legal advice.

3. The structure ofthe Functional Reviewfollows the indicators setout in the Performance
Framework (matrix at Annex 2), and the content is driven by the relevant Europedmenchmarks,
standards andreferences The Performance Frameworkas developed in close consultation with Serbian
and EC authorities, building on European and international best practices for justice sector performance
measurement, and specifically tailateto the Serbian context, including the institutional environment,
distinctiveChapter 2%hallengesand the prevailing data environmerthe FrameworR &  Ydutlinssh E

a. performance measurement areas (efficiency, quatigcess etg;

b. performance indicators, against which assessments are made (indicators correspond-to sub

headings throughout th&unctional Review RepQrt
c. relevantChapter 23 referencesnd
d. datasourceswithin the Serbian system

4. The Functional Revievis sectorwide but focusesprimarily on the courts because they arghe
main vehicle for justice service delivery and the primary institutions of justice in Serblge scope includes
all types of serviceand covers litigious and nditigious aspects of civil, commercial, administrative, and

1The internal performance assessment (Part 2) is similar in structure and methodology to a Justice Sector Public Exmaneliture R
(JPER) or standard Functional Review.

2 For example, somearadoxes of external performance are explained by the internal workings of the system, such as caseloads
which is an issue affecting efficiency and management.
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criminal justice. The focus is on the actual implementation and-tdalay functioning of thesector
AyaluAalbdziazya GKFG RSt AOSNI 22dya (ROS di22 LASPAL I (SKS N& @iz
institutionsin the sectorto the extent that they enable or impede service deliverytiy courts including:

the Ministry of Justice (MCG¥)the High Judicial Council (HJC), the State Prosecutorial Counciltt®PC),
cout¥ G KS tdzofAO t NRPaASOdzi2NJ hFFAOSa otthaos GKS Wdz
prisons, and justice sector professional organizations (such as the Bar, notaries, bailiffs, and médihtors).
Functional Reviewprioritizes apects within this scope based on data availability, relevance to the
achievement of theAcquis and national policy objectives. The reporting period tfee Functional Review

was January®y, 2010, to June 30 2014.

5. A distinctfeature of this Review ists emphasis ordata and analysisAssessments draw on a huk
guantitative and qualitative dataincluding statistical analysis of case management, finance and human
resource data, a mukstakeholder perception survey, an access to justice surpeysess maps, legal
analysis,a desk review,focus group discussions, workshops and key informant interviews. For each
assessmeinmade in the Functional Reviewultiple sources ard¢riangulatedto presentthe mostobjective

and realistigicture as possile.®

6. The recommendations are designed to be actionable and specific with the objectivadighing the
performance of the Serbian judiciary witthat of EU Member StatesEach recommendation notes how its
AYLX SYSyGlridAazy fAyla G2 GKS bww{ ' QGA2Y tfly Ly
recommendation is highlighted, accompanied by a series of practical next steps to implent&athtstep

also notes thdnstitution that would be responsible for taking ttrecommendationforward, as well as the

other institutions whose collaboration is necessary for effective implementation. Timeframes are indicated
for each step, from short term (12 months), medium term3(gears) and long term (5 years), commencing

from October 2014 in order teynchronizewith the NJRS Action Plan.

7. The precise prioritization and sequencing of the implementation of recommendations will be
made by the Serbian authorities as part of their tter 23 Accession Action Plaikven so, the Functional
Review Team was requested to provide an overview list of top priorities, on which progress would be
essential to improve performance in line with European benchmarks. This is provided in the following
section,Overall Conclusions and Priorities

3 Prior to May 2014, the MOJ was the Ministry of Justice and Public Administration (MOJRis) réport, it will be referred to as
the MOJ.

4Where a question arose as to whether a certain issue facing an institution falls within the scope of the Functional Revest, t

I LILI A SaRethérladd héW the issue contributes, either directly oliractly, to the delivery of justice services by the courts in
{SNBALIQ

5 For further discussion of the Functional Review methodology Aseex 1



Serbia Judicial Functional Review Summary of Findings >> In Context

Overall Conclusionand Priorities

8. h@SNFrftsx {SNDBAI Q& 2dzRA Gtandard thare thati o FU MedbeFStaedia | G
terms of efficiency, the system struggles with a legacy of bureaucracy and red tape. New cases proceed at an
improved pace, and several efficiency parameters are within or close to the range currently found Bbhong
Member States. However, courts are clogged with old cases that go unattended. Arcane processes cause
delays, and procedural abuses by parties go largely unchecked. The quality of justice services is affected by
poorly drafted legislation, inconsistenturjsprudence and high appeal rates. Rudimentary tools to
standardize quality in service delivery, such as templates and checklists for routine procedures, do not exist.
The judiciary remains marred by perceptions of corruption and undue influence, anel pdrfbrmance in

this area is improving, it continues to lag EU Member States and regional neighbors. Access to justice
services is constrained by high court and attorney fees, and attorney fees blow out further due to delays and
inefficiencies in case pcessing. Support for indigent court users is inadequate. Access to basic legal
information, such as consolidated legislation and lay formats of basic laws, is insufficient. The prospect of
alternative dispute resolution holds promise but remains elusiteraf series of failed reforms.

9. In recent years, one could reasonably have expected jidicial system to have performed much
better than it has. Workloads decreased dramatically due te

reductions in incoming casleads and increases inresources,| With lighter workloads and more
includingmassive and growingrrears andfurther appointments of judges and staff, there lay
hundredsjudges and staffwith lighter workloads and more judgels ~ Significant opportunities to

and staff, therelay significant opportunities to improve sector improve sector performance.
performance However, these opportunitiesere not realized In However, these opportunities
the path towards EU accession, theSerbian judiciakystem can ill were not realized.

afford to miss suclbpportunities again

10. Instead, he sector embarked on success reforms which have caused muchpheaval but
produced limited results in terms ofperformance improvement These includeé two network
reorganizatios, the dismissal and reappointment afore than 800judges and prosecutors, massive file
transfers, changes imoles and responsibilities between actqgrand the passage oill-conceived laws that
have quicklyd SO2 YS Wa (i At f dbsBchdgsive dhahgeThekB kfidris Ndhsumed the energy of
stakeholders and generated much workdowever, they have done little talter performance which
remained lackluster Meanwhile, simpler reforms that could generate héghimpact have not been
prioritized, suchas critical ICT upgrades, continuitigaining, lay guides,process simplification and
managerial support for Court Presidentdow, the sector craves stability and requires a more measured
approach to reform that focuses on practical improwents to services for users

11. There is excessiveariation across courts in terms ddervice delivery whichundermines access to
justice ard uniformity in the application of law. Severalcourts
perform extremelywell against many of thagreedindicatorsin the
Performance Frameworkut there are pockets ofinder-performing :
courtsthat reflect poorly on therest of thesectorand fail to deliver | ©Of Belgrade. However, innovators
the services people needVorkloads are not equitably distributed, Nave rarely been recognized ang
leaving some courts are very busy, and others demonstrably lesg s#£SS0ns have not been shared o
Court practices differ across the country in areas of importance|for replicated.

There are isolated sites of
innovation, often in courts outside

6C2NJ SEIF YL ST RdzZNAYy3I (KS LISNAR2R 6KSy Y2NB (i Klpscess/clearaBoizia@sS a ¢ S
for most court types and case types remained around 100%. Yet following their return to work by 2013, if workloads among all
judges had been maintained, clearance rates should have risen dramatically, resulting in significagt tealtidtion. However, this

did not occur. Instead, it appears that judges and staff reduced workloads. Clearance rates fell and backlog remained largely
unattended.
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court users, such as complairttandling and the application of court fee waivers for indigent court users.
Progress has been noted some areasof court managementsuch adCT improvements angdrocedural
reforms However gains are fragile and have yet itastill changes in behavioramong judges, prosecutors,
attorneys and court staffThereare isolatedsites ofinnovationin service deliveryoftenin courtsoutside of
Belgradewhere progress has been madespecificareas,such adacklog eduction service of procesand
stakelolder coordination However, these innovations havebeen driven by the personal initiative of
individualsor with donor support Innovators have rarely been recognized and the lessons fnoiwvations
have not been shared in a systemic wayor replicated in other courts As a result, averageand
generalizationsabout the Serbian judiciarnare misleading.The Functional Review thus attempts to
document key variations and inconsistencies across the jurisdiction and possible drivers for these.

12. The extraordinary heterogeneithighlightsthe need fora more consisteh and coherent approach
to performance management.The sector lacks aframework to measure and manageerformance’
Reforms are ofteninitiated in a haphazard manner, witlut analysis of fiscal or operational impacésnd
implementation is rarely monitoredDecisioamakers describe how
they lurch from crisis to crisis, addressing the symptoms rather than
the causes of systemic undperformance, and this is particularly
prevalent in human resource and financial managemenhhe
fragmentation of governance and managemenesponsibilities
stalls progresand dilutes accountability, includingn muchneeded
areas such asbudget planning, process reengineering, ICT
investments andinfrastructure improvements In a positive development, the quantitgnd quality of
available data has improved significantly in recent yeditse next step will be for leaders to use this data to
inform decision making and drive performance.

Thequantity and quality of
available data has improved
significantly in recent yearsthe
next step will be for leaders to us
this data to inform decision
making and drive performance.

13. { SND A | QsectoBisiriRtiufikete$ourced but resources are not allocatedffectively nor are

they executed efficiently The overallevel of budgetary funding isonsistent with EU averages, bath a

per capita basis ands a share of GDPlowever,budget plannindgails to take account of service delivery
needs recentreformsz 2 NJ { SND A Q& [/ KI LJi SHeJargeowade GidrSvids duogher | & LIA |
expenditures, leaving little room for muateeded investments in trainirfglCT, and infrastructur€Human
resources are mismatcheslith needsg there is an excesge number of judges at the tdpand lowskilled
ancillary staff at the bottom! 6 dzii I WY A & & A yedel speciRliit St&ffaat vallhe nédessary to
support judicial modernizatiorAnd despite a huge stock of human resources, there is very little investment
in ongoingtraining and staff developmentResources are not programed jointly, and there is little
coordination, and occasional competition, among fragmented stakeholders reifg@ntor different
resourcesAs a resultsectorproductivity is low and the judiciary represents poor valaemoney for the
State. The judiciary isthus poorly placed to argue for a larger resource enveloged n the current fiscal
environment, budgecuts could be expectedK S aSOG2NJ gAff ySSR througS| Ny
better planning and coordination in resource allocation and executigithout significant changeis these

areas the sector will be incapable of delivering on the maaforms that will be necessary to meet EU
accession requirements.

7 The Functional Review team developed the Performance Framewodn(ax 29 together with stakeholders for the purpose of

the Review. That framework could be adapted by local stakeholders to serve as an ongoing tool for performance management. See
Recommendation 1 and next steps.

8 Despite a huge stock of human resources, there is very iitlestment in ongoing training and staff development, even in basic
areas such as training on the rollout of new laws or the use of case management systems.

9 The sector is also accumulating massive and growing arrears, largely due to a lack of fplangia and poor commitment
control. Meanwhile, disbursements are low in muebeded areas of capital investment.

10 Serbia has one of the highest judgepopulation ratios in Europe, notwithstanding falling caseloads and the transfer of several
functions from courts to external actors.

11 Serbia has high stafé-judge ratio compared with EU Member States, as well as a large scaffolding of temporary staff, contractors
and volunteers.
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14. Looking ahead, a series of tough decisions will be requiredilignthe sectolQ & LIS NJFWaINJIY | y O
EU benchmarks Serbia is entering the negotiation phase f
Chapter 23 with a sound knowledge bas#&/ith the requisite
commitment and will, alignmentwith EU levels of performance

achievable in the longer termThe Functional Reviewrovides a
comprehersive set ofrecommendations that are administratively and financially feasible, \ahitth align
with the NJRS goals and Chapter 23 accession requirements.

T
Serbia is entering the negotiatior]
phase for Chapter 23 with a soun

knowledge base.

15. Just as the challenges analyzedthre Functional Revievare inter-related, the recommendations

are mutually reinforcing.Serbian authorities can take comfort in that, at this current stage of development,
they need not trade off one performance dimension against the other. Improvements in efficiency would
yield higher qualityof servicesand viceversg and improvement in eithemwould improve access to justice
However, the implementation of recommendations would requige level of coordination among
stakeholderghat has yet to be demonstrated

16. Of the many findings and recommendations outlined the Report the Functional Review team
suggests that leaders focus on the followirggven priorities which can set the Serbian judiciary on a
critical path to performance improvementWithout significant progress in thesseven priorityareas, the
sector will likely be unable to achieve th&ind of transformation that would benecessaryto align
performancewith that of EU Member States.

a. Develop a performance framework that tracks the performance of courts and PPOs against a
targeted list of key performancendicators The Performance Framework Matrfat Annex 2 could
provide a starting poinfor selecing a targeted list oindicatorsto drive performance To reduce
excessive variation and lack of uniformity, efforts should focus on lifting the perfornwiribe worst
performing courts to the current average, while rewarding Rigiiforming courts. Court Presidents
and Heads of PPOs should be required to monitor and report periodically on their performance against
a small number okey performance indicatos, andonerousreporting in other areas could be reduced.
TheSCC and RPR@nplay a motivational rolavith courts and PPOs respectiveby recognizing fast
improversand highperformersthrough norfinancial awardsnd by showcasing their warkhey cald
also facilitate more intensive dialogwmongtheir respective managers (Courts Presidehtsads of
Departments Court Managers, Heads of PPOs @tcéxchangegood practicesand apply lessons in the
course of addressinggey performancechallenges User satisfaction will be an important aspect of
performance measurement, so the Councils should prepare to conduct user surveys in the medium
term. (See Recommendations 1 and 26 and next steps.)

b. Ensuethat courts usethe full functionality oftheir casemanagement system$o improve consistency
of practice and support evidenekeased decisiormaking.'> Some courtsare already usingnostof the
functionality available to themand have seen firdtand the benefits in terms of performance
improvement.The SCCould issuénstructionsto require consistency in practicecaossall courts.Court
staff should be required to enter case data into relevant fieldd scan documents to the maximum
extent possible All courts should be required to allocate cases uding existing random case
assignment functionality and report on instances when overriding the algorithm was necessary.
Scheduling of hearings should be done electronicaljith a more consistent approach to case
management, Court Presidentuwdd monitor results in their courts through periodicmanagerial
reports, including Ageing List3o support courts in meeting these requirementsining would be
necessary foCourt Presidents, judges adurt staffon the functionalities and benefits of systenns
addition to ICT literacy courses$-or its part, the MOJ should fund increases in server capacity and

12 This applies to all case management systems, including AVP (whicktespi Basic, Higher and Commercial Courts) and SAPS
(which operates in Appellate and Administrative Courts and the SCC). The same could apply to SAPO (for PPOs) and SIPRES (fo
Misdemeanor Courts) and SAPA (for prisons), once their rollout has beenetechp
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criticalupgradesto existing systemso that relevant data fields are mandatory and managerial reports
are easy to produc€See Recommendatiolis 25, 49 and next steps.

c. Develop a comprehensive continuing training program for judges, prosecutors and court Safpite
the massive stock of human resources, the sector invests too little in training and staff development.
The Judicial Academy codldLJS I NKSI R GKS AyAGAlFGAGS G2 o022aid GK
resources and become the hub for learning across the sector. The Academy could start by rebalancing
its existing resources (i.e. reducing the budget for initial training aetvéind increasing the budget for
continuing training) and shifting the work programs of its staff more towards continuing training
activities. A training needs assessment should be conducted as a priority. Based on it, a comprehensive
program of training dr judges, prosecutors and court staff could be launched, covering both
substantive topics and practical skills, with a particular emphasis on aligning the judiciary with European
practice. Tailored trainings should be provided to meet the specific nefekisyoactors, including Court
Presidents, Heads of PPOs, court secretaries and advisors. (See Recomm@&8gdaimbnext steps.)

d. Reform procedural laws to simplify the service of procesd start simplifying business processes
Service of process is cantly a severeébottleneckin case processing across all court types and case
types. This could be eased by reducthg number of services that are required in each case
creating a presumption of continual service after the first service. Internal procedures in courts could
also be streamlined, applying lessons frtme Subotica Basic Court. The Méiild work closely with
courts to analyze options for improving the moidalof deliveryand incentivizingthe performance of
servers, applying lessons frotime Novi Sad Misdemeanor Couthe Uzice Basic Court and the Vrsac
Basic CourtThis will likely involve either amending MOUs with the Postal Service or moving away from
the Postal Service altogether. Data on frequency, success rates and costs should be collected and
monitored. Training should be provided to support judges, court staff gnodessservers toensure
effective implementation of a simplified system for serviok process Following reform in this
bottleneck, simplification and streamlining of other business processakireduce red tape in courts
and PPQsIn the meantime, user checklists could be developed to assist court users to navigate
procedures, applyig lessons from the Vrsac Basic Caiee Recommendatie®, 27and next stepg

e. Eliminate the backlog of old utility bill enforcement caseMass resolution of backlogged enforcement
casesn Basic Courts unlikely to change service delivery in real terms because most cases are inactive
and enforcement involves little judicial work. However, resolution wilhbeessaryas Serbia embarks
on the Chapter 23 process. Clearing the desfkaround 17 million pendingenforcementcases wuld
also signal a fresh stafor many courts. Thisvould likelyboost moraleand dramatically improve
{ SNDBAI Q& LISNF2NXI YOS YSii N Balic Coitd shauld dddica®@ 2nyre Btall { 2
and effort to workingthrough the enforcement backlogpplying lessons frothe+ NA I O . | A O /
evidencebased approachThey should also identify adlvailableopportunities to purge old inatte
utility bill cases,applying lessonsF N2Y . Sf 3N} RS CA N& ite with &fostan. / 2 dzN
Meanwhile, Basic and Higher Courts should analyze the backlog eénforcement cases using
comprehensive Ageing Lists and prioritize the resolution of those c@éese monitoring and ongoing
support from the SCC will continue to begjuired. Recognition by the SCC of hgtformersmay also
motivate Basic Courts to complete the taéBee Recommendation 2 and next steps)

f. Develop a more realistic budget within the existing resource envelofie the resource envelope is
highly unlikely to increase in the tight fiscal environment, performance improvement will require that
0KS aS002N WR2%dor a@levsSn tpHIC, BCCl MG 3SR@and RRRDwordinate
the preparation offuture annual workplans and negotiate trade-offs within the existing resource
envelopeto prioritize expenditures that boost productivity and performance (such as training, ICT
upgrades, process fengineering and procedural efficiency reforms) and forego aegfares in other
areas.Leadersshouldclarify responsibilities focapital and currenexpenditureto overcomeparalysis
and low disbursement in those areathe HJC and SPClwéquire technical assistance and some
software to assume their function&or example s a priority the SPC and HJC should autcetaeir
financial managemenfunctions to enable greater flexibility imid-year reallocations of esources for
courts and PPOs. The MOJ, together with the HIC and SPC, should deletojp aedue arrears over
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time, including through bettesector coordinatiorand greater commitment controh individual courts
and PPOqSee Recommendatisd2, 33, 34 andext steps)

g. Adjustthe resource mix over time by gradually reducing the wage bill and increasing investments in
productivity and innovation The HJC should freeze judicial appointments, as the judiciary already has
an oversupply of permanent judges, particularly in light oflifey trends in incoming cases, shrinking
mandates for courts and European benchmarks. The HJC can gradually reduce the number of judges by
not replacing retiring judges and promoting judges from within the system where needsafse.its
part, the MOJA K2 dzZt R Yl Aydl Ay GKS NBONHAGYSYyd FNBST S 3
G2N] F2NOSQ 2F GSYLRNINEB adr¥¥ YR @2fdzyiSSNAZ |
low-skilledancillary staff including registry staff in verification rolé&/ith the savings, the Council and
the courts should invest in mivel technical staff with specialized skills (ICT, research, analysis, court
management etc.) teupport the creatiora modern administration capable of delivering to European
standards.The sector also hasignificantneeds for infrastructure improvements and ICT upgrades. The
MOJ could start by conductingCT andinfrastructure stock takes and building capacity within its
Investment Department. In exchange for progress in the implemeoratif other Functional Review
recommendations, donors may be willing to contribute funds in support of the implementation of this
plan. Adjusting the resource mixill require a coordinateépproachby sector leaders and the approval
of the MOF but it is ritical to reshaping the structure of the judiciary to drive rffmmance. (See
Recommendation 24, 25, 2td next steps.)

13 Onceappointed permanently, judges cannot generally be removed and may not be transferred without their consent, and they
generate high costs, including salaries, allowances, accompanying staff, etc.
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Summary ofMain Findings and Recommendations

External Performance: Efficiency, Quality and Accessibility of
Justice Services

17. Thedelivery of justice services in Serbia is constrained by a combination of efficiency, quality, and
access challenge€ NP Y (G KS dzaSNRQ LISNBRLISOGAGSS O2daNI FyR I
long, frustrating, and subject to various vagaresl abuses. By the end, the users may secure a judgment in
their favor but still struggle to see it enforced. The service delivery challenges are thuselated and

mutually reinforcing.

18. Below is a summary of the main findingand recommendationsrelated to the external
performance of thejudicial system in Serbiaas measured against the indicators a@dropean benchmarks
outlined in the Performance Framewaakreedamong stakeholders

I. In Context: Assessing Performance ibhght of Caseloads and
Workloads

19. Court performanceshould be measured in light of the demand focourt services including the
guantity and nature of cases, workloads, and changes in those factors over.time

20. Demandfor court services in Serbia is weaker than EU averagsben measuredrelative to

population, Serbiancourts receive around 13.81comingcases per 100 inhabitanterhich is slightly lower
than the EU averag. Meanwhile, Serbia hasearlydouble the ratio

of judgesto-population than the EU averagavith over 39 judges
per 100,000 inhabitantsAs a result, theincoming casdoads per

judge in Serbiare approximately halthe EU averagéand are also
lower thanmost EU11 Member States and regional neighbors.

Incoming caseloads per judge ir
Serbia are approximately half the
EU average and are lower than
most EU11 Member States and
regional neighbors.

21.  Caseload figures in Serbia amsohighly inflated.a I y& Y| GGSN&E | NB O2dzy i SR
not be considered as such in other systefbluch of the caseloais composed of cases requiring little
judicial work, such as enforcement cases, with a number twice as high as the EU average, and a large
number of old inactive cases. Caseload inflation can result in misleading stateatentithe real demand
pressuredacing the judiciary. Once case numbers are sifted and further analyzed, judickhdbads appear

to be modest

14 According to the CEPEJ Serbia in 2012, thjudiciary received on average 350 incoming cases per judge, whereas the EU average
was 840. A more conservative EU average, which removes certain outliers, is 453 incoming cases per judge, approximately 30
percent higher than in Serbia.

15 For example, ariminal investigation counts as one case, then the ensuing trial counts as a separate case. If the decision is
appealed, the appeal is a separate case, and if the appeal results {mial then that too counts as a separate case. If the criminal

trial raises an issue of compensation to the victim, then the compensation aspects is a separate civil case.
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22. Caseloads aredistributed unevenly among courts and
without any clear pattern.Some smaltourts are extremely busy,| Some small courts in Serbia arg
whilst larger ones are less sbligher Courtsand AppealsCourts | €xtremely busy, whilst larger one
receive a comparatively small caseload on averalyeseries of are less so.

painful reforms and court reorganizations hve done little to

address tle unevencaseloadlistribution.

23. Demandfor court servicesis also falling significantly Declines aremost apparent in Basic and
CommercialCourtswhere the number of incoming caséall by over onethird and onehalf respectively
from 2010 to 2013 The decline is likely attributable to the transfer of judicial functionstteer private or
public actors andhe decrease in affordability of court services. As a result, workload$aflirey and the
averagencomingcaseloads of judgescross the systerdeclined by onghird from 2010 to 2013

24, Even so judges, prosecutors and stafthroughout the system report feeling busy and
overburdenedwith work. The reasons lie in the stgmicproblems
in the way the system operatethat undemine external and
internal performance, and not in the numise of judges, staff, or
cases. Therefore it is tle systemigoroblems and their possible solutions, which are the focus @ Review.

Average caseloads declined by
one-third from 2010 to 2013.
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a. Hficiency in Justice Service Delivery

I.  Main Findings

25. System efficiency i significantchallengefacing the Serbian judiciary buis improvingin some
areas

26. Production and productivityin courts has improvedover the last three yearsbut more should be
done to address pockets of undeperformance Qearance rates
rose andare currently in line with EU averages, but this success is
due largely to declines in incoming casesd given theamount of
resources they could have been higR&rThere is significant
variation acrosscourts, but few courts produced a lessthan-100
percent clearance rateby 2013 The aeragecasedispositiors per
judge are in the acceptable randmit vary markedly by court type and court locatibhAveragecase
dispositiors per judgehavedeclined in the last two years Basic, Commerdiaand MisdemeanoCourts
again todue to a reductionin incoming caseand an increasing number of judgds appears that judges
generally dispose of about the same numbecas$es that they receivewhether that figureis big or smalk,
without muchimpact on caséacklogsMany courtsresole fewer cases per judge thatould bereasonably
expected and many judges res@vfewer cases than their colleagues. If the outputhed worstperforming
courts could be lifed to the current average, productity would be in linewith performance inEUL1
countries Judges across Serbia would then have more time to contribute to other important functions that
support the attainment of Bapter 23 standardsincluding training

If the output of the worst
performing courts could be lifted
to the current average,
productivity would be in line with
performance in EU11 countries.

27. In terms of timeliness of case processing at first instantee picture is also mixedbut improving.
{SNDAIFIQa LISYRAYy3a &aiG201 27F dzy NE onxomp8ison 10 EA SvaragesS NJ
althoughthis isimproving for civil and commercial cas€ongestion rates remainigh at around 1.45And

are particularlyhigh in Basic, Commercial, and Misdemea@wourts On averagehew casesproceed
through the systenrelatively smoothly as a resulthe average age of resolved cases lislatively young
across all case typeblowever,backlogs persist becaust#d cases remaitstuckQand many inactive cases
remain on the booksAlthough the case managemesystens are capable of producing Ageing Lists of
Unresolved Casethey are not routinely produced and so Court Presidents do not generally analyze them
Thisis unfortunate becauségeing Lists arperhaps the most useful tool available to track timeliness in case
processingThe Functional Review dewgded an Ageing List for the purpose of this report, anddghlights

an alarming number of cases that remagiendingafter three, five, and even ten yearsThese old caseare
unlikely to meetthe timeliness requirementsf the European Convention on Hum®ights (ECHRhdthey

thus require particular attentionThe time to disposition of resolved cases in days varies markgdéase

and courttype. The ime to casedisposition is shorin HigherCourts(98 days)ut long in Basi€ourts(736
days).In civil and commercial litationz { S ND A lc&3édispbsitivhIsreds@nable andn line with EU
averages. Wereas in enforcement cases, timelingssintractably longand far worse tharelsewhere in
Europe Unsurprisingly, ser perceptios of timeliness reman negative and the long durationof cases
frustrate court usersFurthemore, data onthe timeliness of firsinstanceproceedingdoes not reflect the

full user experience, as appeal rata® highandthe WNBE O& Of A yhdu@h rétials iSfogicdramon,

and thisfurther prolongsthe ultimate resolution oflisputesfor the parties

16 For example, the judiciary maintained average clearance rates over 100% across most court types and case types duiity the per
when more than 800 jdges and prosecutors were absent from work during the failedpgointment process. Their gradual return

to work by 2013 should have significantly boosted clearance rates that year. Combined with falling incoming cases, éssance

2013 could havéncreased dramatically. Instead, clearance rates remained about the same, and actually fell in all Higher, Appellate,
Commercial and Misdemeanor Courts. This suggests that there is much capacity within the system to do more to tackle. caseloads
17 For examfe, the Higher Courts currently produce fewer dispositions per judge than the SCC, and judgdsusigh8asic Courts
dispose of three times the number of cases than their colleagues in the least busy Basic Courts.

10
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28. Effective enforcement underms the justice system, andn this indicatorSerbia lags far behind EU
Member States Enforcement cases comprise much of the backlog and cause most of the congestion and
delaysin courts Enforcement departments withicourts are often poorly staffed and exhibit low morale.
Much of the problenrelates tounpaid utility bils, whichmake up
around 80% of the enforcement caselo&dWhile recent reforms
will ensure that many new monetary enforcement cases, includ
utility bill casesare now channeledto private enforcement agents
instead ofto courts, and ongoing monitoring of this profession will
be required toensuretheir effectiveness irdealing with thesecases. Meanwhilethe eliminaton of the
existing backlogf old enforcement case courts will require specific measure¥ On a positive note,
remedies are availabléMass resolutior{purging)of caseshas proven successful t#ie Belgrade First Basic
Court and this experience could be replicated other courts Targeted evidencéased approaches have
also shown some promise the VrsacBasic CourtBy contrast enforcementcases that do not relate to
utility bills, such as the enforcemenf court judgments proceed relatively smoothlyhough there remains
room for improvement

The successful mass resolution
inSnforcement cases in the Belgrag
First Basic Court could be
replicated in other Basic Courts

29. A range of procedural inefficiencies cause frustration amoogurt users and practitionersand
contribute to delays Service of process is required at each step of the process, and unnecessary delays here
cause a ricochet effect through the systeftvoiding service of process is relatively easyaverageat least

57%of attempts at servicef processfail. Stakeholders are unanimous thatetlfostal Service is ineffective

and it has little incentive to improvevhilst it chargesthe courtsper
attempt of serviceRRelated cases are rarely joined (and even claimns _ :
and counterclaims are not routinly joined)resulting induplication process is relatively easy: on
However judgesare unlikely to change that behaviemd join cases| average at least 57% of attempty
more oftenwhilst ever they aremonitored on theraw quantity of at service of process fail.
their resolved caseslime managementin courts is oftenpoor. Hearingsare held only in the mornings

despite a lack of courtrooms$Some courts usexistingcase management software to schedule hearings,

while others rely on manual dies which are less reliable and more thw@ensuming than their modern
equivalents.Routinely, therds a longdelayin scheduling the first hearinip a caseand an average three

month time lag between hearing€ase processing practices are outdated, includispinted hearings and

the manual exchange of case informati@ase files get misplaced and take a long time to transfer from one
court to another.Preparatory departmentdave shown some promiséut many courts have been slow to
establish them, often due to lack of spacereluctance on the part of judges to partwi K Wi KS XN | &
Hearings are often cancelled or adjourned because ohttreappearance of fisoners attorneysor expert
witnesses: this is often due to poor coordination betweesurts and critical service providersyhich is
exacerbated by thegrowing arrears owed tdhese providersAn excessive number of hearings do not
contribute to resolution of the casesuggesting that judges are nosing their powers to actively manage

their cases. For their part,attorneys perpetuate procedural inefficiency in the courts, and thewve little

incentive tochange behavior whilst evéney are paid per hearing.

In Serbia, avoiding service of

18 At the end of 2013, around 2 millioenforcement cases remained unresolved in the Basic Courts, of which around 1.7 million
related to unpaid utilities bills.

19 Some have suggested that private enforcement agents should also be allocated old enforcement cases, but the Functional Review
advigs against this.

20 Preparatory departments are designed for medium and larger sized courts, where judicial assistants and court staff wak toget

in a pool to ensure that procedural requirements are met and that cases are ready for hearing.

11
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30. Procedural abuses by litigantsften go unmanaged, as do frivolous clairasd appealsTrial judges
fail to exerese their powers tocurtail abusesdue to a range of
Preparatory departments have | factors, includingfear that their decisionsnay be overturned by
shown some promise, but many| appellate courts, their close relationships with attorneys, as well as
courts have been slow to establis 5 general dynamic of torpor withicourts. In some areagiowever,
them. stronger procedural laws, including tougher sanctioas, well as
greater clarity from appellate jusdictionsmay assisjudges to be more proactive in case management

31. Efficiency in the delivery of ppsecutionservicesis also a concern, but a lack of data inhibits more
detailed analysisn the FunctionalReview The prosecution service is alsadergoing profound change in

the transition to a prosecutioted adversarial system under the new Criminal Procedure Code (THRC).
transfer of more than 38,000 investigation cases from Basic Courts to PPOs reduced inventory in the courts
but created a ew backlog for prosecutors, which thaye struggling to procesfNewobligationshave also
expanded their scope of works, and they areduipped to deal with thesélNork processes require review

to adapt to this new environment.

32. Meanwhile, the efficiency of administrative service¥ is high and improving but unfortunately
many of these functions will soon be taken frorwourts. The time required to complete verification tasks
has reduced by on¢hird from 2009 to 2013, and in at least half of all casesification can be completed at
one location within a halhour. User satisfaction is often over 70% ahds increased on most aspects
between 2009 and 2013. Perceptions of the conduct and competence of staff has also improved
Neverthelessas part ofa controversial refornto create private notary servicethese tasks are scheduled to
be transferredin 2015from courts to private notariest Is unclear what problem this aspect of theforms

is seeking to solve, given high existing levels of satisfaction wetliication services. If courts were to be
able to compete with notariefor basicverificationtasks, theywould be well-placed to provide good valde
for-money serviceslf courts do losethese functions, significant staff reductions should be expected to
follow.

li.  Recommendations and Next Steps

Recommendation 1:
Strengthen performance management in courts by recognizing and rewarding higleeiorming courts
and implementing performance improvement plangor under-performing courts. Intensify dialogue
between courts to exchange good practices and experiences through a more intensive program of
meetings, workshops and colloqui&.Lifting underperformers to thecurrent average would considerably
improve efk OA Sy O& |yR O2yaiaidSyoe 27F LINI Ot A OS thatbff®R 06 NA
Member StatesThese recommendations can be implemented at relatively low cost, using the Performance
Framework indicatoréat Annex 2 as an initial referece.
V Establish a department ithe SCC to analyze court performance issues, using the Functional Review
and the Performance Framewoas a foundation. (SGGhort term)
V Select a targeted number of indicators that drive court performance and monitor thesss all
courts (SC(, short term and ongoing)
V Acknowledge performance improvemengd innovationsby showcasing their work at regular
symposia andhrough nonfinancial rewardof recognition(e.g. Court Staff/President of the Year,
Best PerformingCourt of the Year, Most Improved Court of the Year; Innovator of the Year etc.)
(HJC with MOg short term)

21 Thisincludes verification of documents and related services provided by courts.

22 This recommendation aligns with NJRS Strategic Measure 5.U@d&rtaking of regular periodical efficiency analyses of the
judicial network using improved methodologytrategc Measureb.1.2.4:Adjusting of the judicial network to the needs, pursuant to
the results received from periodical analyses; Strategic Measure 5.1Jadertaking of correctional measures on the level of
individual Courts and PPOs with the goal of imprg\efficiency of the network of Courts and PPOs as a whole.

12
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V Disseminate individual and institutional good practices and innovations through workshops and
colloquia among Court Presiderdad heads of departents within courts (SCC with HXOnedium
term)

V Carry out targeted interventions aimed at assisting those courts facing severe performance
challenges to rise tthe currentaverages(SCQ medium term)

Recommendation 2:

Prioritize the implementation of the SCC BacklBgduction Strategy, targeting in particular the utility bill
enforcement backlog through analysis and a coordinated package of incenfi¥Bgvelop Ageing Lists as a

key tool for managing timeliness andbacklog reduction, and monitor the progress of eacburt. This

builds on the work already underway by the Backlog Reduction Working Group. Results here would help
ONAY3I { SNDAI Qath $a BAEO MEnybE Statddyodefatke §uSds may be needed for staff
overtime to address the backloggheinitial recommendations can be implemented at relatively low cost,
although technical assistance may be required for some items.

V Accelerate the backlog reduction program and adopt the measures proposed in the Best Practice
Guide to prevent the recurrencd backlogs. (HJC, SC€&hort term and ongoing)

V  Monitor prosecutorial investigations to prevent the accumulation of an investigative backlog. (SPC
and RPPQ@Q short term and ongoing)

V Analyze why the Infostan approach to withdraw inactive utility bill cagas so effective, replicate
lessons learned with other utility companies. (SCC liaising with MOF, MOE, dtditiet term)

V Establish taskforces those courts most affected by utility bill backlogs.-Rléocate sufficient staff,
particularly judicialassistants, from other departments to these taskforces, and provide them
sufficient ICT equipment and software. Court Presidents should provide the necessary leadership
and managerial support to enable them to succeed. Develop a compreheAgiemg Ist of
enforcement cases, and create ambitious yet realistic targets. Closely monitor the results of
taskforces and repomegularlyto the relevant Working Group. Recognize good performers through
evaluation, promotion and nofinancial recognition and awardéSC short term and ongoing)

V Create incentives to overcome the stigma that enforcement work is unattractive, such as giving
Wo 2 y dza foiLtie kxegofutio® of enforcement casés productivity norms oconsideringoacklog
reductionefforts in evaluabbn and promotion processes. (HJC, §&lrt term)

V Analyze the nofenforcement backlog with a comprehensive Ageing List. Require that Courts report
routinely onresolution ofold cases. (SQGhort term)

Recommendation 3:
Monitor the implementation of recent reforms itroducing private enforcement agents, including
workloads, costs, quality and efficiency of service delivery, and integrity.

V Analyze data on the use of enforcement agents to assess their effectiveness and impact on court
performance. (MOJ, SEGBhort term, ongoing)

V Create an internal panel of the Chamber of Bailiffs to process complaints against enforcement
agents as a first tier. Incorporate remedial training as a potential sanction for agents. Disseminate
information regarding avenues for complaint agairenforcement agents. (MOJ, Chamber, JA
medium term)

V Conduct acomparative analysisof the cost of enforcement services (including deposits,
reimbursable expenses, and fees) in other Européarsdictions and analyze models and
affordability. Considerreducing the enforcement deposit and better regulating reimbursable
expenses for enforcement agents. (M{short term)

23 This recommendation aligns with NJRS Strategic Guideline 5esigiiand implementation of unified backlolparance program

while respecting equalization of the number of cases per judgabéishing a system of egoing horizontal transfer and relocation
of judges and public prosecutors, in accordance with the constitution and with adequate stimulation, and efficient mooftthiag

of the program implementation.

13
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V Introduce caps on the number of outstanding cases per enforcement agent and avoid assigning
additional cases if performance standarde aot met. (MOJ, Chambemedium term)

V I YSYR (GKS t20FGA2y FNBY gKSNBE SyF2NOSYSyd 23Sy
SAGKSNI GKS ONBRAGZ2NDRDA GSNNRG2NE 2N GKS G SNNA/
constraints on enfazement. (MO, short term)

Recommendation 4:
Establish preparatory departments irall medium and largesized courts. Monitor their results and
exchange experience¥. Judges, court staff, and practicing attorneys acknowledged these departments
would be useful, particulariffor ensuring that cases are ready for hearing, but the lack of staff or
commitment to the process hindered the implementation. Departments can be established in the short
term, while evaluating the results will require more time. The cost is moderate thighpotential for
substantially improved efficiency.
V Establish preparatory departments in those medium and larger courts that lack them. Collect
baseline data on time to disposition and procedural efficiency, and monitor res8I&C K0OJ¢
short term)
V Disseminate information about results to all courts and recognize good performa8€ENMOJ¢
medium term)

Recommendation 5:
Develop and monitor performance statistics in PP&sMonitoring the workload, via electronic means
wherever possible, should be done in the sherm for low cost, while making changes to correct problems
will follow, with costs depending on what correction actions are taken.
V Design more detailed and disaggregated performance statistics for. FRIERR@ short term)
V  Monitor performance statisticin PPOs to prevent backlog from accumulating, and recognize good
performers. (SPC, RPE@edium term)

Recommendation 6:
Collect and analyze data on procedural efficiency to inform future reforth®rovide practical training to
support the rollout of recent procedural ammdments. Adjust productivity norms to encourage judges to
join related casesThe CCJE calls for judges to control the timetable and duration of proceedings, from the
outset and throughout the legal proceedings. These recommendations can be accomplishedsimort
term at relatively low cost.
V Require staff to enter data into existing fields in case management software (AVP and SAPS). Provide
training to staff on consistent data entry. dherate regular analytic reportsand monitor results
(SCC, Courts, TQroviders; short term. See also ICT Management section)
V Create new fields in AVP and SAPS, focusing on data needs relating to timeliness, procedural
efficiency, and prevention of procedural abuse. (M@hort term)
V Provide training to lower and highetourt judges and judicial assistants on issues affecting
procedural efficiency, including training to judges on their receatifanced powers to manage
cases. (HJC, SCCg¢ dedium term)

24 This recommendation @ns with NJRS Strategic Guideline 5.Bdsign and implementation of unified backlogarance program
while respecting equalization of the number of cases per judge, establishing a systergaihgrhorizontal transfer and relocation
of judges and puldi prosecutors, in accordance with the constitution and with adequate stimulation, and efficient monitoring of the
of the program implementation.

25 This recommendation aligns with NJRS Strategic Measure 4.thirdduction of a centralized data collecticand processing
system in all PPOs.

26 This recommendation aligns with NJRS Strategic Goal 5.2: Establishiugsti¢ee Strategic Guideline 5.3.2: Amendments to the
normative framework in a manner that would contribute to the reduction of the duratiocafrt proceedings; Strategic Measure
5.3.3.4: Mandatory education of administrativeetechnical staff and regulation of the issue of competence in the field of their
education; Strategic Measure 4.2.1QBonducting trainings for employees in courts an@BRor working with the centralized data
collection and processing system

14



Serbia Judicial Functional Review Summary of Findings >> Efficiency

V Where variations inprocedural efficiencyexist between Courts, ralyze and convene colloquia
between courts to share experiences. (SC@dium term)

V Analyze the extent of appeals, and procedural abuses; identify causes and develop possible
sanctions?’ (SC@ medium term)

Recommendation 7:
Tighten scheduling practices for court hearings, including by conducting hearings throughout the day and
fully utilizing case management software functionality. Collect and monitor data on schedutiagierns,
such as reasons for adjournments, to informttwe reforms2® Most of these changes could be made in the
short term for little cost
V To maximize the use of limited courtroom facilities, schedule hearings throughout the day, except in
extraordinary circumstances. (SCC/Cogrshort term)
V Collect and aalyze data orcancelled ancdjourned hearingsand the reasons for them. (SCC/Courts
¢ short term)
V Require that judges close each hearing by setting the next hearing date within a standardized
timeframe, with only limited exceptions. (SCC/Cougrghort term)
V Require that all courts usexisting case management software é&bectronially schedué court
hearings Provide training as necessa($CC, JA, MQJnedium term)

Recommendation 8:

Reduce the requirements for service of process and reconsider arrangements for theedg of service,
applying lessons from some Basic and Misdemeanor Cotiridost of these steps can be taken in the short
term at low cost.

V  Monitor the implementation of recent procedural amendments which attempt to close loopholes on
service of process. Collect and monitor data on service of process, including attempts and costs, and
identify source®f variations (MOJ, SCC, Couctshort term)

V ReySI20A+0GS GKS ahwQa 2dzi Rl andgay oanlnfor sucdessfl sdiviceS t 2
(modelling the experience from Uzi@asic Coujt Increase training and awareness among postal
officers of their requirements and the sanctions for abuSeeate a plan to monitor results and to
report on changes. (MQJshort term)

V  Work with Courts to build flexibility into their budgets so that they can innovate, for example by
contracting with private couriers (like Sloboda which delivered an inexperside successful
solution inthe Novi SadMisdemeanor Coujt or delivery men, as occurs in thesac Basic Court
(HJC, MOJd medium term)

V Provide training to judges on new rules and encourage them to take a proactive approach to
managing service of process. (SCE, &dium term)

V Amend procedural laws to create a presumption of continual service after the first service of
process, with theonus on the party to notify the Court of any change of address, along with
sanctions for norcompliance. (MOJ, H&@nedium term)

27 This aligns with CCJE Opinion No. 6 (2004), which indicates provision should be made for sanctioning abuse of court procedure
28 This recommendation aligns with NJRS Strat€gieline5.3.4: Infrastructural investments in courts and prosecution facilities
targeted at tackling the lack of courtrooms and prosecutorial cabinets, thereby increasing the number of trial days per judge
reducing the time between the two hearings asignificantly expediting the investigative proceedings.

29 This recommendation aligns with NJRS Strat&ideline 5.3.2: Amendments to the normative framework in a manner that
would contribute to the reduction of the duration of court proceedings.
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b. Quality of Services Delivered

33.

As outlined in thePerformanceFramework, the quality of service delivery covers a range of

dimensions ranging from quality of legislation to quality in case processing, decigiaking, and appeals.
The integrity of the system is also a dimension of dqualfi the eyes of users. Poor quality has significant
implications for efficiencgf service deliveras well as for the access to justice services.

I.  Main Findings

34.

The poor quality of legislationin Serbiacauses a range ofproblems forthe courts Lack of precision

in legislative draftingcreatesambiguity which ighen exploited by partiesOverlapping and conflicting laws
cause inconsistency of practice, whilgpg in the law leave judges with little guidante.all, 2L percentof
judgesand 19 percentof lawyersreport poor qualitylegislationas the main reason for thpoor quality of
court servicesOnly 13 percent of judges and prosecutors considered Serbian laws to be fair and objective.

35.

Deficiencies in thepolicymaking andlegislative process perpetuate thse problems. There has

been a proliferation of newegislationin recent years, often developed wiht policy analysis and with
limited analysis orbuy-in from the stakeholders responsible for their implementatiodd hoc working
groupsare convenedy the MOJo consider and draft each new law, and thefganizational methodare
haphazard Ttere aretoo manyworking groups.and the deliberative process is time&onsumingwithout
producing the requisite qualitypf drafts Working groups tend to debate concepts rather than conduct
analysisbased on policy criterjsand they tend not torely on data to inform decisiemaking. Theyo not
sufficientlyconsiderthe financial and operational implications of propodedislation as evidenced by a lack
of policy analyses or fiscal impact analygésnsultation processes are perfunctobggislation isroutinely
passed by the National Assembly under emergency procedures.

36.
embed new behaviors L y

alye flga KI @S
unable to beeffectively
implemented and requiring a ney|
working group to start over again
This has created a constant and
dzy LINBR RdzOU A @S W

Following the enactment of new legislation there has been limited outreach and trainingp
NEOSy i

@8SIFNERX Ylye flga KI@S
implemented and requiriga new working groupo start over again.
This createsl O2yadlyid FyR dzy LINRRdzO A ¢
Professionals have little time to apply the ndegislationbefore

they are revised. Mny judges stall their decisions or continue to

apply oldlegislationwhile waiting forappellate courts to provide

guidance on newlegislation There is also evidence of reform
fatigue, which is concerningt the outset of the Chapter 23 process

0SSy

Legislativareform will continue through the accession process, tha quality ofthe working groupprocess
should be enhancetb prevent the Chaptef3 accreditationprocessfrom becoming a merely betkcking

exercise.

37.

When disputes arise, the applican of the law is inconsistent across the countriylore than 80

percent of judges, prosecutors and lawyepsgpress concerns about inconsistent or selective interpretation

of laws and inconsistent jurisprudence. Process Magklightthat i KS Wt | ¢
0 K Sin @e?ath ta&eQ and at certain locations.

2y

38.

More than 80 percent of judges,
prosecutors and lawyeexpress
concerns about inconsistent or
selective interpretation of laws
andinconsistent jurisprudence.

AY LINI OGAOSQ

Current arrangements for @se processing present several challenges in terms of qualitye

system lacks a standardized approach to routine aspects of case
processingThere are no checklists, standardized forms or templates

for routine aspects of case processing, nor is there a consistent
approach to drafting routine documents, such as legal submissions,
orders, or judgments.Meanwhile, tere are few examples of
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specializedcase processintpr the types of casethat often warfant a tailored approachCertain types of
cases, such as small claims, complex fraud and gendledt SR @A 2t Sy OS> OFy GSyR :
because they lack specialized case processing practices.

39. In criminal cases, e quality of decisionmaking by judges and prosecutorsiaries Some
innovations are showing promise, including the use by prosecutors of deferred prosé€uiwh plea
bargaining. In deferred prosecution cases, arrangements —e

implement and monitor sanctions remain weak, causing @coors Monitoring of deferred

to rely disproportionately on cash payments as sanctions rather than Prosecution and alterative
more proactive rehabilitative measuresuch as community work oy Sanctions is inconsistently applie
psychesocial treatment Monitoring is also inconsistently applied across the territory, largely due tg
across the territory, largely due to the liraid geographic reach of the limited geographic reach of

the Commissionerundermining the principle of equality before th the Commissioner. This
law. Pleabargaining procedures could be simplifieg giving greater undermmes the principle of
autonomy to Deputy Prosecutor§entencing appearsiconsistent, equality before the law.

and many stakeholders report tht it is overly lenient, and

prosecutors could play a more constructive role in compiling data on sentencing practices and trends and
recommending sentences accordingllternative sanctions could be strengthendwyy supporting the
arrangementsfor implementing and monitoing sanctions.Alternative sanctions should be particularly
encouraged in Misdemeanor Courtghere deferred prosecution and plea bargaining do not occur and the
prospects for rehabilitation for minor offensase high.

40. More broadly, the Serbian judicial systeratruggles to fully complywith ECHRequirements, as
evidenced by the large caseloads in Strasbauxgpncompliance tends to be found in a limited number of
case types, highlighting specific problems relating to inconsisegyilication of the law and nen
enforcement of the final decisions agairstate-ownedenterprisesL (i (G Kdza | LIS NB G KU @
non-compliance relates to financial complaints against pudtitties, rather than structural problems in the
judicial systemFriendly settlements offer some solution heta.an attempt to comply with the ECHR right

to trial within a reasonable time ecent proceduralreforms now enable parties to pursue a separate cause

of action for delayed proceedings. Thegeforms are welintentioned but run a high risk of producing
unintended, or even perverse, consequencesheir implementation should be monitored closeind
adjustments may be required

41. Theappeals systemisl G G KS KSI NI 2F { SNDAL QadedsiNdEnaking Ya A\
Appeal ratesare very high on average as are reversal ratéson appeal Rates alswary markedly across

court types, case typesand court locations Without plausible
explanation, someourts exhibitappeal rates and reversedtes that Without plausible explanation,
are double those of the court adjacent to it. Appeals from Bgsicsomecourts exhibit appeal rates
Courtsto HigherCourts(known as small appellation) art well | and reversal rates that are doublg
monitored in the system andupon analysis are particularly | those of the court adjacent to it.
alarming.The perceived unfairness of the system, combined with TS

lack of uniformity and consistencgncouragescourt users to appealittorney incettives may alsglay a
hand in driving p appealsAt the same time, levels of trust in the appellate system among court users are
low. On a positive note, ecent procedural amendments to reduce successive appg@alewn as the
WNBE Oe Of A ySan tébe wadking Sanetheless, ppellate judges (notwithstanding their lighter
caseloadsontinue toremand cases backo the lower jurisdictionfor re-trial more often than they are
required to, rather than substituing their own judgment Excessive remandiduplicate workloads, inflate
case numbers angerpetuat inconsistent practiceby failing to provide adequate guidance to loveeurts.

The SCC plans to improve uniformity in the application of the thmugh a range of measures, including

J
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Certification Commissions Theseefforts should be prioritized andugmentedwith a suite of basic quality
enhancing measuresvhich together could reduce appeal rates over time

42. Meanwhile, @rruption remains a challengéor the Serbianudiciary. Serbia lags EU Member States
and neighboring countries on all comparative indicepe®iceived
corruption in the judiciaryQourt users admit that they engage in
corruption to advance their casé$Bribery of court staff appears to
be more common than bribery of judgewho likely rely on more
subtle meansIn addition to bribes,around 19 percent of users
report W Lidgtatii NJto/idfldefce the courts Such informal means are more often used to affect the
procedurerather than the outcome suggesting that improvements transparency andefficiencyin case
processing wouldreduce opportunities for malfeasancesift-giving is also common and goes largely
unchecked.Qurveys indicate that the perceived prevalence of corruption is declinigrgss the system
However,in MisdemeanoiCourts public trust and confidence is falling.

In addition to paying bribes,

around 19 percent of users repof

WLJdzt f Ay dnfliedcélthey
courts.

43. Perceptions of judicial independence in Serbia remain lowA signiftant portion of judges (25

percen) and prosecutors (33ercen) report that the judicial

system is notndependent comparedwith 50 percentfor the public

) and business sectpand 56percent of lawyers.The same view is
lawyersreport that the Serbian | \ 51§ §§ SR Ay { SN A I jaicial il@epeNderdd y | A y
judicial system is not independen on a range of global indices\Notably, perceptions of judicial
independence have worsenesince 2009, whicNB RdzOSa (G KS ONBRAOAf thudt&nd2 T (0 F
confidence int.

25 percent of judges, 33 percent
prosecutors and 56 percent of

ii. Recommendations and Next Steps

Recommendation 9:

Improve the organizational methods of Working Groups that develop draft policy and legislation relating
to the judiciary. Require that working groups identify policy objectives and options, analyze fiscal and
operational impacts of policy options, and prepare detailed implementation plans for the rollout of
reforms 3

V Ensurestandardterms of reference for working groupsvith accompanying checklists for Chaifs
working groups Ensure that working grougsticulate precise policy objectiveand criteria (MOJ(
short term)

V Require that working groups analyze the causes for previous policy failures using system data,
surveys ¥ R | aaSaayvySyida 2F 3ALLA o6SG6SSy (GKS Wilg 2y
that all working groups conduct fiscal analyses and operational analyses of proposed reforms and
policy options. Base recommendations on evidence. Ensure that dgaflddon recommended by
each working group includes an estimated breakdown of the costs of implementation.qstiJdt
term)

V Ensure that each working group includes a specialist in legal drafting to ensure consistency and
completenesof draft legislation. Conduct training on legislative drafting and interpretati¢hlOJ
JA¢ medium term)

V Prepare implementation plans for the dissemination and rollout of megislationand policy, and
engage the Judicial Academy tleliver comprehensive training on newedislation for judges,
prosecutors and court staff. (MOJ, g8hort term)

32 Around 10 percent of court users report that a bribe was solicited when they had dealings with a Egures on reported

corruption are expected to be significantly unestated.

33 This recommendation aligns with NJRS Strategic Guidelinel.§73: f 8 4Aa 2F GKS NBadzZ Ga 2F AYLX SY
amending them pursuant to the results ofig analysis Strategic Guideline 1.3.4nalysis of the results of implementation of
substantial and procedural laws (Criminal Procedure Code, Civil Procedure Code, Law on Enforcement and Security, etc.).
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V Disseminate information about reforms through the media andtlve websitesof courts and the
MOJto inform citizens and court useriQJ, SCE€short term)

Recommendation 10:
Implement basic quaty-enhancing measuresStandardize formats for routine procedures in Courts,
including through the development of templates and checklistsThe CCJE recommends that simplified
and standardized formats for documents be adopted to initiate and proceedawitit actions® Initial
forms can be created in the short term at relatively low cost. Training can be incorporated into existing
programs.
V Develop and requireourts to use standardized templates and forms for routine procedures and
processes, applyingdsons from the Vrsac Basic Court. (§8@dium term)
V Provide training on their use to judges, prosecutors, and court staff to enhance consistency in case
processing(SCC, JAmedium term)
V Disseminate to court users and legal professio@€& mediumterm)

Recommendation 11.:
Develop pilots in Misdemeanor, Basic and Higher Courts for specialized case processing departments,
including a specialized small claims department in Basic Courts with streamlined procedtifé®se
recommendations can be implemented in the mediterm for relatively low cost.
V Assess the feasibility os&blisting small claims departments inside Basic Cauftsuccessfuktart
with a number of pilot Courts, and monitor results. Support departments with incentives, such as
awards and recognitio or consideration in evaluation or promotion, to attract highality judges
and staff. Develop streamlined procedures and lay guides that could be followed gmelented
litigants. (MOJHJCSCC(, short termand ongoing
V Create a working group tadentify what kinds of cases could benefit from specialized case
processingincluding for exampléax and custms cases in Misdemeanor Courts ayghderbased
violenceandfraud inBasic andHigher CourtsAnalyze lessons learned from the Commercial Gourt
(MOJ, HI§ medium term)
V Develop pilot programs in Courts to test the efficacy of specialized proceeditoystor results.
(MOJ, HI§ medium term)

Recommendation 12:
Implement and augment existing SCC plans to promote uniformity and clarity of court decisioRsis
w2dz R SYKFyOS ljdzZrft A& IyR LISNOSAGSR FIANYySaa Ay f7
recommendations for improved quality, accessibility, and clarity of decisiaking. Consolidating cases are
for the short term while other items are for the mediuterm. All recommendations require relatively
minimal cost.
V Provide guidance and training to judgeshatth first-instance and appellate levels on how to join
related cases. (SCC,glghort term)
V Develop amore standardized approach to judgment writingé train judges on how to apply this
approach. (SCC, dAnedium term)
V Establish a series of colloquia between Court Presidents to discuss emerging issues in law and
practice (SCQ short term)

34 This recommendation aligns with NJRS StrategiceBne 2.7.4: Improve the judgment drafting methodology and achieve
uniformity in this area (through initial and continuous training at the Judicial Academy).

35See CCJE Opinion No. 6 (2004) on fair trial within a reasonable time.

36 This recommendation @ns with NJRS Strategic Guideline 2.€hanges in the normative framework related to the special
character of the right to natural judge in cases of specialization and the possibility of derogation from the automadssaaz@ent
when program for seing case backlog is applied.

37 This recommendation aligns with NJRS Strategic objective 2.7: Uniformity of case law.
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V Establish forums of institutional court users at the localeleof each Basic Courfpolice,
prosecution, social welfare, lawyeetc.). Meet periodicallyto ensure effective coordination of cases
(applying lessons from the Zrenjanin Basic Court). (300rt term)

V Collect sentencing data by Court and offense; compare across case types and court locations.
Provide training to reduceariationsin sentencing practices. (S¢@&edium term)

V Compile sentencing tables as a reference guide fopgecutors when developingubmissions.
Updateand elaborate data periodicallfRPP@ medium term)

V Develop bench books on substantive areas oftlgics (HIC, JAlong term)

Recommendation 13:

Improve statistical reporting of appeals (including data relating to decisions confirmed, amended or
remanded back to the lower court). Combine analysis of the results with a package of training and
incentives for courts and judges to promote quality in decisiomaking3 The COE recommends that steps
should be taken to deter the abuse of pgatdigment legaremedies. Improved enforcement will discourage
appeals by reducing incentives for attorneys and/or parties to delay final judgthRecommendations can

be pursuedin the medium term at relatively low cost.

V Align statistical data on appeals from BaSiourt decisions to enable tracking of small and large
FLIISEEFGAZ2Y YR FyFrfelT S @FENRFGAZ2Yyad [Ay] GKS
tracked through all appeals, related cases and closure. (SCGQ, falium term)

V Consider the appeal recd of individual judges and prosecutors in the evaluation and promotion
process. (HJC, SP@edium term)

V Adjust the productivity norms of appellate judges to reward those who replace a lower court
decision with their own judgment rather than remand itdkato the lower court for retrial. Provide
training to appellate judges on the implementation of recent procedural reforms requiring judges to
amend decisions at the second appeal. (SIA¢medium term)

V Prepare and deliver training on issues that dniye appeals, including issues of concern under the
ECHR. (SCC, JAshort term)

V Agree to friendly settlements between the state and parties in mass resolution of cases before the
European Court of Human Righ(®OJ; medium term)

Recommendation 14:

Develop a higkprofile campaign to enhance quality and combat corruption in administrative services in
Courts, including the development and monitoring of integrity plafisCreating integrity plans, standards,
and a task force can occur in the short term, with other recommepdatiin the medium term, all at
relatively low cost. Monitoring, training, and public awareness should be ajoomy proces$?

V Prepare and deliver training for judges, assistants and court staff on the purpose and content of
court integrity plans. Develomtegrity plans for all courts and PPOs. Disseminate existing rules on
gift giving and provide relevant training. (A@th HJC, Courts, PP@Qshort term)

V Create a task force to consider performance and integrity improvements in Misdemeanor Courts for
which public trust and confidence has been reduced significantly since 2009 and which impact large
numbers of litigants. (SQGhort term)

38 This recommendation aligns with NJRS Strategic Guideline 2.7.1: Improvement of the normative framework in order to regulate
the harmoniation if court decisions and more precisely define the role of the Supreme Court of Cassation in this area, as well as to
fully ensure harmonization with the decisions of the European Court of Human Rights and practice of other relevant ingdrnatio
institutions.

39 Committee of Ministers Recommendation No. R (84) 5, Principle 7.

40 This recommendation aligns with NJRS Strat€giicieline 2.7.3: Monitoring case law of the European court of human rights and
other relevant international institutions, ensuringpat their decisions are analyzed, organized and publicly available; Strategic
Guideline 3.2.3: Further improvement of the initial training program at the judicial academmategic Guideline 4.1.3: Amendments

to the normative framework in terms of ciVidbility of the judicial office holders.

41 This recommendation aligns with NJRS Strat€gicieline2.1.1: Monitoring of the implementation of integrity plans in judiciary
which are fully adapted to the judicial system and their improvement.

42 See als@sovernance and Management recommendations.
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V Continue to conduct periodic surveys focusing on court user experiences of corruption. Strengthen
the survey methodolgy and expand the survey to provide more detailed and robust findings to
inform future anticorruption reforms within the judiciary. (Courts, AG&edium term)

V Target interventions to deal with the most commonly reported forms of corruption, such as petty
bribery of court staff. (HJC, SCC, M@ikdium term)

V Develop public relations information on the websites and in brochures at the courts regarding the
law and policy on gift giving. (HJC, §R@ort term)

Recommendation 15:

Enhance the capacity of the system tmplement and oversee alternatives to prosecution in all locations
to ensure equal treatment of defendants across SerBfaRecommendations can be accomplished by the
medium term. Adding staff and enhancing SAPO will require moderate costs, while theeffibnts are
relatively inexpensive.

V Consider how recentignacted Misdemeanor Orders could be used to impose alternative sanctions
other than fines. Provide training for Misdemeanor Court judges on the use of alternative sanctions
(Misdemeanor Courtg short term)

V Expand the number of Offices of the Commissioner to all 26 Higher Court regions to oversee the
AYLX SYSy il idA2y 2F RSTSNNBR LINRaSOdziAzyad ! RR
monitoring of fulfillment of the terms of deferred prosetion cases, particularly in rehabilitative
sanctions, such as treatment and community service. (Office of the CommissionergRR&Ot0
medium term)

V Streamline the plea bargaining process by providing more autonorgpuoity Prosecutors to offer
pleabargains for cases meeting criteria set by the RPPO. (RRRGum term)

V Design and deliver a training progréor Deputy Prosecutors on the processing of plea bargaining
and deferred prosecution cases. (RPPQ;, dwdium term)

V Expandthe use ofalternative sanctions, particularlin misdemeanor cases. (Misdemeanor Courts,
Office of the Commissionermedium term)

V Collect data from PPOs on deferred prosecution and plea bargains, and any concerns or bottlenecks.
Issue additional instructions on deferredogecution and encourage more proactive rehabilitative
efforts. (RPP@ medium term)

V!RR RIFGlI O2fttSOGA2y O2yOSNYyAy3a RSFSNNBR LINRA
automated system (SAPO): include numloérdeferrals and pleasffered, the crimiml offense,
location, and reasons for any rejections by courts of offered plea bargains. (RRE&um term)

43 This recommendation aligns with NJRS Strat€gileline 5.3.1: Wider implementation of the simplified procedural forms and
institutes such as plea bargaining, implementation of the principle of opportunityrimir@l prosecution and directing parties
towards alternative dispute resolution methods (such as mediation) whenever allowed by legislative framework.
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c. Access to Justice Services

I.  Main Findings

44, Lack of &ordability is the most seriousbarrier to access to justiceservicesin Serbia.Court and
attorney costgepresent asignificant proportion of average inconre Serbia Pursuingeven a simple cass
unaffordable for manyCitizens do their ést to avoidthe courts: nearly 63% ofhe general publiceported

that, if they had a dispute which they thought should be settled in the court, they would decide against
pursuingit; and fear of costs was theost commondeterrent. Over half of recent court users sreyed
considered the courtelated costs in their particular case to have been excesSie.schedules for court

and attorney fees are also quite complex, so court users struggle to estimate likely*costs

45, Lack ofaffordability of justice servicesalso causes a drag dhe business climateOverone-third of
businesses with recent experience in court cases reported that the court system is a great obstacle for their
basic business operations, and an additional 30 percent reported that courts aredarate obstacle.
Businesses also report that the courts are becoming increasingly inaccessible to them due to high court and
attorney fees. Small businesses face particularly challenges in navigating the court system, including high
costs, cumbersome posses, lengthy delays, inadequate enforcement, and constantly changing legislation.

46. On further examinationhowever, it is not absolute costto usersbut perceived valugor money
which undermines access to justicélthough courtusers complain
about costgand nonusersreport that costs deter ther the Multi-
StakeholderJustice Survey found thatcent courtuserswho were
satisfied with the quality of senas deliveredvere far less likely to
consider the costs to be excessiverhese dataherefore suggest
that improvementsin qualityand efficiencyin service delivergould
improve access to justice, by increasing therceived value for
money for potential court users, while also improving user

Overonethird of businesses with
recent court experience reported
that the court system is a great
obstacle for their basic business
operations. An additional 30
percent reported that courts are 3
moderate obstacle.

satisfaction.

47. Attorneys play an important role inhelping court users tonavigate the system but their fee
structure is out of stepwith European practice andreates perverse incentiveshich undermine access to
justice and efficiency and qualitand service delivery® Selfrepresenteditigants struggle to proceed alone
without lay formats, checklists or practical guides, and
unsurprisingly therefore, they arkess likely to succeedittorneys
are paid per hearig or motion which encourages protracted
litigation. Feesare awarded based on aprescribed AttorneyFee
Shedule which prohibits from charging less than 50 perceot the rates prescribed. This arrangement is
out of step with European practicé{ S NJDphesclbad fees are also highihyflated and unrealisticand n
practice manyattorneys charge less than the mandatory minimumecause rates are beyond user
willingness to payStateappointed attorneygknown as g-officio attorney3 may be appinted for indigent
clientsbut there are concerns regarding the mechanism for their selectionsdack of quality control

The Attorney Fee Schedule is
highly inflated and out of step
with European practice.

44There is also a cap on court fees, which distorts incentives by encouraging court users to purstisriaugeclaims in higlvalue
cases.

4575 percent of court users who reported low quality of services also reported that the costs were excessive; while thera®perc
court users who reported that quality was high did not consider the costs to besixee

4671 percent of citizens with court experience found attorsrelated costs to be one of the most insurmountable barriers to access
to the judicial system.

47 The European Court of Justice has held that mandatory minimum fees violate the EC TFadter, 42 of the 47 countries
monitored by the CEPEJ allow free negotiation between lawyers and clients.

22



Serbia Judicial Functional Review Summary of Findings >&ccess

48. A court fee waiver is availabldor indigent court usersbut its implementation is haphazard,
resulting in inconsistent access to justice for the indigeiithere is very limited understandiragnong the
public of thecourt fee waivelprogram There are nguidelines or standardized forms for judges who grant a
waiver andtheir decisions go unmonitored. Stakeholders report that some Court Presidents informally
discourage their judges fromvaivingfees, as fees are a source of revenue fourts. Waivers may improve
access to justice in some areas but without dgdmpact cannot be monitored.

49, Legal aid programs are provided by an incomplete patchwork of services across the country.
Municipal Legal Aid Centers cover around -timed of the country and around onkalf of{ SNB A I Qa
population Yet, nost citizexs are unaware of any free legal services that might be provided in their
municipality.

50. Reforms are currently underway t@xpandlegal aidin line with EU practice by providing both
WLINAYEFNE €£S8S3aFf FARQ 6fS3IALf AYF2NXNIGA2Y YR LINBfAY
poor and certain vulnerable group&Vhile the aims of the reform are admirable, theremains a high risk

that these laws, likeother reforms in recent yearswill become ) .
WAGAEE02NYQ AT implicatdhstre hoy Garefaiy DSTRArEISNaiNe @ pigh risk that th
planned or if implementation arrangements are wealbespite Free Leg_a Aid law, like other
several years of deliberation in working groups, there remain sqme €forms in recent years, will -
concerns with thdatest draft of the lawThe current drafcreates a 05 O 2 Y_S ,LP"?‘ GAtto
bias in favor obecondary legal aid, to be provided predominantly py operational implications are not
attorneys, while doing little to encourage primary legal aid, which  carefully planned or if
would be provided by CSOs, municipal legal aid centers, and Iémlplementat'on arrangements are
faculties Yet the efficient delivery ofprimary legal services likely weak.

to have the greatest benefit in terms of increasing access to justice for the largest numbers of Serbian
citizensand could be delivered at much lower unit codtswill be important to ensure thatprimary legal aid

is adequately funded and delivered consistently throughout the country. Meanwhile, proposals for
secondary legal aid could be considered more cautiodshee Schedule will also need to be developed for

the compensatiorof service providers for both priany and secondary aid. Based on previous analysis, the
fees for these services should be far lower than the curmtiorney Fee Schedul®. Quality assurance
mechanisms will also be required and this is another areaghf innplementation risk.

51. Recent legislative amendments seek to promote mediation but the are significant
implementation challengesDue in large part treviously failed reformg there is limitedawareness of
mediationamong judges, attorneys, court $taand court usersAmong those who are aware of mediation
servicesfew report it to be a usefulmeans of dispute resolutioi significant outreach initiative to potential
court users will be required, along with intensive training for judgessecutors, lawyersand court staff.
Further incentiveshouldbe built in to the institutional framework to encouraglee use of mediationand
integrate it into the court system.

48 Further analysis will be required to ensure that service delivery arrangements provide sufficient incentive fgualighservice
delivery without inflating costs or creating distortions in the market.
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52. Awareness of law and practicés limited, evenamong professionalsJudges, prosecutors, and
lawyers struggle to conduct research akdep abreast of new
In Serbia, continuous changes i |egislation cass, procedures, and practiceBefore2014, the only
legislation and scarce outreach d |egal databasesvith consolidatedlegislationwere maintained by
reforms combine to preventthe| private companieon paid subscription basi§ew courts publish
public from understanding their | their court decisions, so access tese even among judges is very
rights and obligations, or how to| |imited. On a positive note, the Official Gazette recently launched a
uphold them in court. free online database, and this should improve accedsdlation
Efforts to raise awareness and build the capacity among
professionalgto conduct legakesearchcould reap significant rewards in terms of consistency of practice
across the jurisdiction.

53. Among the public, wareness of lawand practice is even more limitedContinuous changes in
legislationand scarce outreacbf reformscombine to prevent the public from understanding their rights
and obligations, or how to uphold them in couBusinesses report that access to lagvand frequent
changes inlegislation and regulationsq¢ causes uncertainty thaaffects their business opations. A
significant injection of outreach and awarenesssing of legal reforms among the public, particularly among
potential court users, is required. Existinguct users also struggle to acceissormation related to their
own case Examples exist in Croatia and elsewherke court portalswhich could beapplied in Serbido
enable court users to access information related to their case in a manner consistent with privacy laws

54. Women experience thgudicial system differently from menin a few ways Women report more
than men that justice services are inaccessiMere often than men, womefind attorney fees to be cost
prohibitive. Women are also more likely to experienbarriers to access to justice and inefficiencies in
justice sevice delivery because they are more likely to be partieseiiain types of casesuch as custody
disputes and gendébased violencewhich exhibit specific problemslating to procedural abuse and delay

55. Equality of access for vulnerable groupsses specific challenge$he majority of citizens surveyed
reported that the judiciary is equally accessiblegardless of age, soeceronomic status, nationality,
disability, and language. However, those citizens who are over 60 years of age, Irad argas ohave the

least amount of education find the judicial systeparticularly inaccessible, suggesting that targeted
interventions are warrantedlndividuals with intellectual and mental health disabilities experience serious
disadvantage throughhie process by which they are deprived of their legal capakigmbers of the Roma
community, refugees and internally displaced persatso report low awareness of their rights, as well as
concernsregardingfair treatment before the courtsFor these graps, thereis a case for strengthening the
dissemination of information to relevant CSOs and community leaders about the functioning of the judiciary
and basic legal right¥.he experience of the LGBT community is slightly different: though they appe=ar

than the abovementioned groups to be aware of their legal rights, they remain deterred from filing cases
due to fear of reprisal and perceived discrimination.
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li.  Recommendations and Next Steps

Recommendation 16:
Simplify the court feestructure to enable users to estimate likely costs. Remove the cap on court fees.
Standardize the court fee waiver process, and collect and analyze data on court fee wdfvers.
Implementation of this recommendation will align with Btandardsand good international practic®.The
initial steps can be made in the short term for little to moderate costs.
V Simplify the court fee structure to enhance understanding of likely coosts. Remove the cap of
80,000 RSD on court feaad remove court fees for criminal cases initiated by a private p&ipJ
¢ medium term)
V Provide lay formats of information online and in paper brochures about the foreseeable costs and
duration of procedingsto enable potential court users to better estimate the costs of their case
(MOJg medium term)
V Adopt and disseminate standards for granting fee waivers, and create a standardized fee waiver
application form and decision form for use by all couit4OJ, SCEshort term)
V Require staff to enter data on fee waiver requests and decisions in existing fields in AVP. Over time,
monitor data fee waivers to encourage compliance with standards. (MOJ, cpsintst term)

Recommendation 17:

Removethe Attorney Fee Schedule tenablecompetition in the market for legal servicePDevelop a more
costeffective Attorney Fee Scheduldéo apply onlyfor legal services to the state (e.g., legal aid services
and exofficio attorney appointments). Consider mving away from a payper-hearing model* The CCJE
advises thatremuneration ofattorneysshould not be fixed in a way that encourages needless procedural
steps®2 The European Court of Justice has held that mandatory minimum fees violate the EC Tréaty. |
countries monitorecby the CEPEJ I ¢ & S N& Q sfaBlyvhenytiated® Sone stepsiwill entail low to
moderate costs buthey would likely be more than offset by savings in moving fromhgaring payment

for court-appointed attorney.

V Removethe Attorney Fee Scheduknd allow attorneys to negotiate their fees freely with clients.
Develop a lower Attorney Fee Schedule for legal services provided to the state (see below), which
could alscapply as the scheduleif awarding costyMOJ¢ mediumterm)

V Periodically pdate Bar Association lists toform the process of selecting -@fficio attorneys, and
provide lists toall relevant stakeholders. Clarify the appointment process anithstate/establish
Bar Association hotlines for attorney refelsaProvide parties with information on how to make a
complaint about an exfficio attorney. (MOJ, Bar Associatianshort term)

V Require court staff to enter data on -@fficio attorney appointments into existing AVP fields.
Monitor the use of exofficio attorney appointments by case type, outcome, appeal rate and time to
disposition. Compare with data where attorneys were not appointewféicio. Over time, use data
to inform future reforms of exofficio appointments. (MOJ, Bar Associatpshort to medium term)

V Provide parties with information on how to make a complaint about aroffigio attorney.
Strengthen quality control mechanisms for-efficio attorneys. (Courts, Bar Associationdong
term)

V Consider whether the mandatory appointment of-efficio attorneys in certain cases (known as
mandatory defense) should be broadened. (MQdng term)

49 This recommendation aligns with NJRS Strat€gieline: 2.5.2 Defining the criteria for determining the poverty threshold (in
order to abolish or reduce court fees and reduce pecuniary finegnmnal and misdemeanor cases).

50 SeeMeasures for the Effective Implementation of The Bangalore Principles of Judicial Caddpte#d by the Judicial Integrity
Group, undated.

51 This recommendation aligns with NJRS Strat€giwleline 2.5.1; Defininthe structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.

52This aligns with CCJE Opinion No. 6 (2004) on fair trial within a reasonable time.

53 SeeCEPEJ Evaluation Rep@@14 (based on 2012 data). Only Cyprus, Germany, Slovenia aiNbtttkern Ireland prevent free
negotiation of rates.
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Recommendation 18:

Prioritize the passage of an adequately funded, cedtective Free Legal Aid law that expands the pool of
service providers and limits State costsinternational standards establish the right to counsel to protect
fundamental rights, and the ECHR calls for statpported defense for indigent parties when the interest of
justice demands it. The law should be passed as a priority, and rollout can octhe medium term.
Potential significant costs can be contained by following these recommendations:

V Prioritize passage of the draft Free Legal Aid.lExwsure that the operational and fiscal implications
of the draftlaw are adequatelyaddressed Cost andprovide funding for primary legal aid services
and ensure its coverage across the territd®gcure funding to implement any expanded mandates
provided in the law. (MOJ, MQ@Fshort term)

V Develop an Attorney Fee Schedule for the reimbursement of providemimary and secondary
legal aid.Consider a payment mechanism whereby clients receive vouchers for legal aid services and
can choose their own providefMOJg short term)

V Task a Working Group within the MOJ to plan andreee the rollout of the new la and daft
regulations. Provide training to service providers. Establish the proposed quality control mechanism
and relevant protocols. (MQgmedium term)

V Provide easyo-read information about court processes in pamphlets and on the web, including
guidance on assessing court and attorney fees, and how to make a complaint against attorneys.
(MOJg medium term)

V Disseminate information to the public about the availability of legal aid services. {Mabium
term)

V Collect and analyze data on the use of leajd by the public, including the most common case types,
the workloads of service providers and the levels of satisfaction of users.q@dium term)

Recommendation 19:

Improve services for selfepresented litigants, including simple forms and checklists for courerss and
lay brochures and guides of basic laws and procedutfeBnproved information can enable litigants to
proceed smodtly through the system without an attorneyhus improving access to justice, as well as
efficiency in the delivery of services.

V Crede fields in AVP to collect data the number of gelbresented litigants, their case types,
outcomes and times to disposition. Require that staff enter data. Over time, use the data to design
more targeted interventions to support selépresented litigats. (MOX, short term)

V Building on lessons from Vrsac Basic Court, develop checklists of routine processes for court users
and disseminate widely. (Courtsshort term)

V Develop lay information packs for case types that are (or could be) most compwsliyed without
an attorney, including guides, flow charts and infographics (yi@ddium term)

V Develop/improve registries oéllied professionals such as enforcement agents, mediators and
private notariesto include expertise, geographic area, clear descriptions, complaint procedures,
and disciplinary actions initiated or fines levied against an individual. Include in the bailiff registry a
calculator for assessing likely bailiff fees (similar to the court fee calculator). (MOJ, Chamber of
Bailiffsg short term)

54 This recommendation aligns with NJRS Strat€gileline 2.5.1: Defining the structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.
55 This recommendation aligns with NJRS Strat€giweline 2.5.1: Defining the structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.
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Recommendation 20:

Operationalize the new Mediation Law, create incentives for court users and practitioners to opt for
mediation, and monitor the results. Conduct intensive training among professionals on mediation and
disseminate information to potential cart users® The CCJE recognizes the critical role of judges and
lawyers for consensual settlemertSEU Member $ates are required to ensure training and quality of
mediators and mediation confidentiality. While some steps can be taken soon, this issaulatgrtaking
requiring considerable time, money, and political will to accomplish. In order to encourage mediation, the
remuneration structure foattorneyswill need to be changed from one based on fees paid for hearings to
one based on legal servicesdarase resolution.

V Develop quality standards for mediators and a certified mediator registry. gwBdrt term)

V Raise public awareness of mediation through websites, brochures, and public service
announcements. Introduce a Mediation SEKIp Test, applpg lessons from the Netherlands, so
that parties can determine whether mediation would benefit them. (MQhort term)

V Establish a formal Couannexed mediation program in all Basic and Higher Courts and standards for
determining which cases are apprigte for mediatiom® Strengthen mediatin confidentiality
requirements, equiring that judges serving as mediators cannot serve as trial judge in the same case
and providing trial judges only with confirmation that mediation was unsuccessful ratherttigan
reasons no settlement was reached. (MOJ,&ld@dium term)

V Provide incentives to potential users of mediation, including:

o Lawyers: provide subsidized, tiered training to familiarize attorneys with mediation and those
lawyers who decide to become medias. Require mediators who received subsidized training
to provide a specified number of free mediations. Introduce a system ehediation and
mentoring to enhance mediator skills. (MOJ, Bar Associaomsdium term)

0 Judges: develop training and prat materials for Court Presidents and judges about the
advantages and mechanics of mediation. Count dispositions achieved through mediation as part
2F GKS AYRAGARdzZ f @uezRim& e 62NJf2FRDd o1 W X WI

0 Public: introduce legal aid for mediatirand povide a temporary financial stimulus via free
mediation hours. Set fees for mediation at less than court litigation fees, reflecting likely lower
court costs than through standard litigation. Reduce the mediation fee in small claims cases to
bring it morein line with court fees for these cases. (MQdedium term)

V Create an effective mediation case referral and management system, including: a) criteria for
selecting cases; b) procedures for selecting a mediator; c) statistical monitoring and reparithg;

d) coordinating activities between the court, litigants and mediators. Hd€dium term)

Recommendation 21.:

Make important cass, consolidated legislation, and information about open and disposed cases freely
accessible onliné€® Implementing this recommendation wildvance several CCJE géalslost of these
efforts can be accomplished in the medium term for low to moderate costs.

56 This recommendation aligns with NJRS Strat€gileline 2.5.3: establishment of arfiefent and sustainable system of dispute
resolution through mediation, by improving the normative framework and conducting the procedure of standardization and
accreditation of initial and specialized training program for mediators, as well as by prgmbéralternative methods of dispute
resolution. Establishment of the register of licensed mediators in accordance with predefined criteria.

57 CCJE Opinions No. 6 (2004) and 16 (2(Be3).also, De Pala, Giuseppe and Mary B. Trevor,Fdds$viediation Lavand Practice
Oxford University Press, 2012.

58 For example, civil matters, divorce and/or custody cases, and vaffender mediation in juvenile cases.

59 Fourteen EU Member States offer legal aid for cases in mediationCEB&J Final Evaluation Re@26it4 (based on 2012 data),
Table 8.2.

60 This recommendation aligns with NJRS Stratégigdeline2.9.2: improving the transparency of work of the judiciary by
establishing public relations offices, inflesks and comprehensive websites.

61CCJE, Opinion 4@ MmO X WWdzZAGAOS IyR LYFT2NNIGA2Y ¢SOKy2ft23ASa oL/ ¢0oQT
also the Magna Carta of Judges (Fundamental Principles) on Access to Justice.
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Vv

Provide public information about court processes via court websites and brochures and using radio
and television public access channésart with information about misdemeanor case process for
which citizens indicate that the least information is available and the highest demand for
information exists. (MOJ, H&Ghort term)

Publish consolidated legislation online free of charge. For st commonlyused legislation,
provide annotated commentaries. (National Assembly, Official Gagettedium term)

Ensure that parties in pending cases can access the basic registry and scheduling information about
their case on the web portal, applyitessons learned from Croatia. (HJC, M@&kdium term)

As discussed further in the ICT resource section, develop common standards on which appellate
decisions should be uploaded to searchable public websites. (MOg,r8&um term)

Recommendation 22: Develop lay formatsf legal information specifically aimed at reaching vulnerable
groups®2 CEPEJ reports EU Member ates provide special information to ethnic minorities in line with
CCJEecommendation® supporting steps to strengthen the public perception of impattabf judges*
Further,providing information to designated groups can be made in the short to medium term for low cost.

Vv

Vv

Develop lay formats of legal information specifically tailored for vulnerable groups, including less
educated court users, Roma and imally displaced persons. (HJGhort term)

Develop court materials including websites in languages other than Seduasistent with
European standards for providing information in other langua@eé®©J; medium term)

Organize training programs in naliscrimination and equal treatment for judges and court staff.
(HJC, JAmedium term)

Consider the feasibility of establishing a victim of crime service, applying lessons from EU Member
States (MOJg medium term)

Conduct a public campaign to raisevareness on the role of, and right to, a court appointed
interpreter. (MOJX, long term)

62 This recommendation aligns with NJRS Strat€gicleline 2.5.6lmprovement of the normative framework on the basis of results
of assessment related to the access to justice of vulnerable and marginalized groups.

63 Opinion 7 (2005) on Justice and Society.

64 CEPEJ Final Evaluation Rep20fLl4 (based on 2012 data),ge86.
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Internal Performance: Governance and Management of
Resources for Service Delivery

56. Below is a summary of the main findings and recommendations rethto the inner workings of
the judicial system in Serbisgs measured against the indicators and European benchmarks outlined in the
Performance Framework agreed among stakeholders

a. Governance and Management

I.  Main Findings

57. Effective managementof the judicial system is hindered by difficulties in measuring system
performance. Data are scattered across fragmented information systems with gaps, overlaps, and
inconsistencies. Dateollectiontends to be manual, which absorbs
lot of time and staff resourcesand is prone to errorsReports are
not often tailored to managment needs, and so do not adequately
inform decisioamaking. Analytical capacityacrossthe sector is
inadequate and so thefoundation for management decisions
remains weak There is not a single management entity in the
system able to substantiate hothie system actually perfornar use
data to identify areas forperformance improvement The system lacks a unified vision ofwhat good
performanceshould look likepr a performance framework around which stakeholders unite to set goals and
targets As a esult, it is venyifficult for the systento manage for results.

There is not a singlmanagement
entity in the Serbian justice syste
able to substantiate how the
system actually performs or use

data to identify areas for
performance improvement.

58. Effectiveness in strategic management is limite@lhe adoption of the BRS 2012018 and its
Action Plan represents a significant milestone for the Serbian judiciary. Their content issbemgive and
progress is being made agairsgtveralmilestones. However, the Action Plan may be ovampitiousand it

will be difficult to implement effectively within the fivgear timeframe. The NJRs0 focusesheavilyon
enactinglegislationmore than ensuring the effective implementation of existing and new legislation
change behavior on the grouniet he latter is the more important task and it requires an organizational
and managerial approach more than a legal offee NJRS and Action Plalsolack a clear focus on how
reforms will affectcourt users who should be the ultimate beneficiaries of the reforn#s Strategy
Implementation Commission exists, but lacks a work @ad a secretariat and is not driving reform
implementation.In the resulting vacuum, it is not clear among the many fragmented stakeholders who is
leading thed & & ( &f¥r@ &ffort or driving for performance improvementAt this rate,at bestby 2018
Serbia may have enacted relevant legislation but behawidtshot have changedand performance will not
have improvedn the ground

59. A range of keygovernance and managemeritinctions are currently being transferred between
various bodies.In the past,these functionswere almost entirely entrusted to the MOJ. In the somewhat
poorly sequenced and inconsistently implemented transiti
towards more responsibility for the HJC an8PC, some
fragmentation, overlaps and redundancies have occurred ;:
impeded the effective management of system performance. Mov
towards the full transition of responsibilities, it will lessentiato adequately prepare the Councils for the
new fundions by the end of 2015.

P 1t will be essential to adequately
prepare the Councils for their ney
im functions by the end of 2015.
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Limited management capacity in the Councils hinders thebility to meet the challenges ahead.

Each Councihas established an organizational plan amaken steps to implement itEach is able to
administeronly their most basic requirements. Thdministrative Office of the HIC is already sizedhle,
many positionsre held byjunior clerical stafind lawyersvho see their roles in narrow term3he Councils
lack managerial capacities to drive performanogpriovements across the sector. For examplejtimer
institution currently has a system to evaluabte re-engineerwork processesven though such work will be
critical to improving systemroductivity.

61.

The internal organizatiorwithin courts needs to be improved ifthe system is taeach and sustain

higher levels of performanceTo date,the Councs have undertakenlittle work to assess whether the
internal organization of eactourt or PPQ's optimal No analysis has been conducted on horganizational
variations affectproductivity or other aspects of performanc&he Councils do not carry out procass
engineering to produce highuality outputs more rapidly, with less effort, and at lower codtke Court
Book of Rules provides extéwns guidance, but it is outmoded. Curresfforts to update the Book of ikes

are focusedharrowly on the minimum requirements to comply with the new procedural codes, suggesting
that reformers are yet to appreciate the significant benefits to be reapedilmplifying and modernizing
processesindividualCourt Presidents use their own systerbased on personal initiative or with the support
of donors.A simple cas&veighting systemwould assist tcequalize caseloads amdanage workloadshut
much can be doe in the meantime through effective monitoring of data from existing systems.

62.

Greater use of managerial report
from the various case
management systems, in
particular the analysis of Ageing
Lists, would assist greatly.

Inside each court,ie managerial abilities of Court Presidents are pivotal to succ&takeholders
report that the performance of an individual coudependslargely on ity 2 dzNJi

t NBaARSyi(iQa
willingness to address management issues. However, most Court
Presigtnts have received no training on managemeahnd few
incentives exist to encourageraodern andproactive approacho
management Courtslack specialized staff to assistmangement
tasks and often lackbasic management tools.Greater use of
managerial eports from thevariouscase management systemin

particular the analysis of Ageing Lists, would assist gre@tlg higher performing Court Presidents each
seem to have cultivated in an ad hoc manner a small managerial team of skilldevelighrofessinals who
support him/her to run the court. This model seems to work well and could be replic@matt Presidents
also rarely meet with each otheay they could benefitgreatly from colloquiaaimed at sharing information,
generatngideas and replicatiginnovations.

To enable this transformation, thd
resource mix must favor spendin
on ICT, infrastructure, training an
innovation, while reducing
spending on the large wage bill,
particularly on judges and low
skilled ancillary staff.

63. A core task for gvernance and management bodies is to
ensure the appropriate mix of system resources to enable
performance. In Serbia, neither the MOJ nor the Councils have
developed the capacity to consider and program resources jointly.
Thishasled to a resource mix tit is currently inadequate to bring
the system in compliance with EU accession requirements.
Continued fragmentation exacerbates this challengsulting in
suboptimal coordinatiorand management of resourcess well as
resource planningWhen there is a common view,ritveals a strong

bias toward adding judges and assistants, while the provisiomémhneeded provision for other resources

is not sufficiently prioritizedTo enable transformation, the resource mix must favor spending@h
infrastructure, training and innovation, while reducing spending on the large wagedoilicularly on judges
and low-skilled ancillarystaff. This will require a series of calibrated decisions by the governance and

management bodies.
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64. The mechanisms to govern integrity and conflictd interest are not fully able to address a
perceived lack of integrity in the judicial systelp. SND A Q& NI yR2Y Ol asS aaAr3ayys
reduce predictability in the assignment of individgakes to specific judgeslowever, not all courts use the
functionality, and thoseCourt Presidentsvho do use ibverrule the system relatively frequentlyhere is no
corresponding technology for allocating files randomly witRfOslIntegrity Plans have been preparedly

for some parts of the judiciaryzormal rules on gHiving to judges, prosecutgrand staff are clear. Y gjift-
givingremains prevalentComplaints are numerous, but grievance redress is scagssons learneddm
complaints do not systematically feed these into reform processes.

li.  Recommendations and Next Steps

Recommendation 23:
Clearly define the governance structure, organization and goals of the Councils and enhance their
management capacities to carry out their current respsibilities and prepare for the transition of
additional functions®® Because of the short time remaining before the scheduled transfer of these functions
on 1 January 2016, many of the recommendations will require prompt implementation. Costs for these items
are relatively low, with ongoing costs if a General Manager éhir
V / 2YLX SGS GKS [/ 2dzyOAtaqQ RSTAYyAGA2YyEa 2F GKSANJ
4dz0 02YYAUGSSEa 2NJ 20KSNJ YSIya 2F | gdhat@rm)Ay 3 YSY
V Amend the Constitution and relevant legislation in line with ¥YeniCommission and CCJE
recommendations to enshrine Council and court independence, including regarding appointments
and promotions within thgudicialsystem®® In doing so, consider also amending rules on retiring the
Council en masse every five years,laging them with rotational elections that assist the retention
of corporate memory and momentum. (MOJ, HIC, SPC, Assembbjium term)
V Consider adding a General Manager to each Council to provide managerial oversight, based on a job
description that regires prior management experience. (HJC, SRP€dium term)

Recommendation 24:
Create an ongoing strategic and operational planning function in the judiciary to collect and analyze data
and plan process improvement€. The CCJE specifies that the goal of data collectionulshbe to evaluate
justice in its wider contex® and the design of data collection procedures, evaluation of results, their
dissemination as feedback, monitoring, and foHlaps procedures should reside in an independent
institution within the judician?® Most of these recommendations should be completed in the short term to
prepare for transfer of responsibilities from the MOJ. Tdeta gatheringand reporting strategicand
operational planning functions will develop over the medium tefithe creation otapacity to fulfill these
functions will require ongoing and potentially expensive staff costs.
V Defined KS { GNJF dS3e& L YLI Swoskylant (GomsigsiogisBox drinii A A 2 Y Q &
V ! RI LJG GKS CdzyOQGaA2Yyl € WSOASEQa t SNF2NYIsyl©®S CN
framework to monitor system performance, with a small number (maximum of 10) of key

65 This recommendation aligns with NJRS Strat€giclelinel.2.2: Analysis and division of competences between the HJC and SPC on
one side and the MOJ on the other in regards to competences; Strategic Guideline 1.3.1: Strengthening of profepaitihiabta

the HIJC and SPC for the analysis of the results of the reform (hiring of experts of suitable profiles in administrasse offic
development of data collection system, training of the members of the HIC and SPC in the field of analytics atatistirategic
planning).

6{ SS F2NJ SEFYLX S // W9 h L yphrépectivermensbers of the) Coundil Kol tRekudizidny, whither jidgds i W
or non judges, should not be active politicians, members of parliament, the executive or tinstdtion. This means that neither

the Head of the State, if he/she is the head of the government, nor any minister can be a member of the Council foratiye Judic
Each state should enact specific legal rules in this®a

67 This recommendation aligns with NJRS Strat€gial 1.3: Strengthening of analytical capacities for strategic planning in the HIC
and SPC.

68.e., including the interactions of the judiciary with judges and lawyers, justice and police etc.

69See CCJE Ojuin No. 6 (2004).
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performance indicators most likely to drive performance enhancements. (Commissiod,¢MO
medium term)

V Consider revisinghe NJRS Action Plan to increase the focus on effective rollout and
implementation of a smaller number of reforms most likely to improve system performance from
the perspective of court usersldentify measurable tayets Monitor and document resulis
especially in the efficiency are@MOJ, HJC, SPC, Commissisinort term)

V Require all institutions to provide brief and frequent updates on progress against targets.
Communicate to stakeholdetbe baseline results, itiatives and changes in outcomes. (SCC, HJC,
SPQ; short term)

Recommendation 25:
Bolsterii K S & Sapati®y MIydtematically analyze workloads and determine the efficient resource mix
to achieve policy objective$? Adopt a simple case weighting methodolody Adding judges and staff to
address performance issues is ineffective without a more rigorous evaluation of system needs. These
activities should begin in the short term and would be ongoing.
V Analyze existing caseloads based on managerial reports in Hgersanagement system$ransfer
files from busier courts to neighboring less busy courts, when appropriate and preferably during the
early phases of case processing. (§@@dium term)
V Collect and analyze data about when and why random case assignmeragsaruled. Supplement
data from random case assignments with analytic reports from case management systems to
equalize the distribution of caseloads by case type and age. (HI€sB&Cterm)
V Finalize a simplified case weighting methodology, appligsgons from the USAID SPP pilot. (HJC,
SCE medium term)
V Refine the weighting of cases over time to continually improve the allocation of resources to meet
needs (HJGlong term)
V Create a planning, analytic, and statistics wvithin each Councilyith skilled staffwho are capable
of collecting and analyzing dasdbout court performanceTask this unit taindertake planning and
policy analysis functiorfecusing on the key performance arefldJC, SPCshort term)
V  Work with budget and managemerstaff to consider and evaluate relative costs/benefits of
LINE LR AlFfax Fylfel S TONBYOSyYT NREASH2/1IR WaEmklSE a 2 LI
advice to management on reform proposdldJC, SPOmedium term)

Recommendation 26:
Supplementstatistics from the atomated systems with periodic user survey$.This is a best practice
noted by the EC, CEPEJ and the International Framework for Court Excellence and an important source of
information for thejudicialsystem. This measure is not inherently costly although some technical assistance
may be needed to develop remedies and programs.
V Develop a court user survey, building on lessons from thé&iMtakeholder Justice Surveyn&nce
the surveys through the ¥C and SPC budgets. (HIC ¢3R&tlium term)

70 This recommendation aligns with NJRS Strat€gial 1.3 Strengthening of analytical capacities for strategic planning in the HIC
and SPC; Strategic Measure 1.3.1.2: Strengthening of the capacities of the HJIC and SPC in the fegjitqflatraing and analytics.

71 This recommendation aligns with NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative dhpacity of
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing ofbmeafyotges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes); Strategic GuidelinelSidhinétgtaf

an efficient system of allocation of judges based on the principle of equalizafi the number of cases per judge, as well as on
additional criteria taken into consideration in the process of establishing the new court network; respect of the primaiEigudge

can be transferred only in the court of the same rank which is akary competences from the abolished court; introduction of the
system of permanent transfer and reallocation of judges (on voluntary basis in accordance with the constitution and wititeadeq
stimulation) with particular regard to the reintegration ofdges who returned office after decision of the Constitutional Court of
{SNDBAF AY HAMHT GSNXYAYLFGA2Y 2F |y 2FFAOS 2F LIzt A0 LINR&SOdzi2 |
72 This recommendation aligns with NJRS Strategic Measure 2.R8gllar surveys are conducted in order to identify unethical
conduct of judges/public prosecutors in cooperation with other institutions.
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V  Conduct periodic open and/or focus grouscussionswvith users at the local level. Develop exit
guestionnaires for court user€onsider results in the formulation of polici€gJG; medium term)

Recommendation 27:

Reengineerand streamline administrative processes in the courts and PPOReengineering can result in
more efficient and effective remedies for users, and reduced burden on judges and staff without sacrificing
guality. Some tasks should be short term, but the ralleeffort will be ongoing. Once the analytical unit is
established, ongoing costs will be minimal.

V Expand significantly the initiative to revise the Court Book of Rules. Identify opportunities to re
engineer and streamline processes, not only to aligth wecent legislative reforms but more
broadly to improve efficiency and quality of processes. (l®&dium term)

V Establish avorking group(comprising business process experts, judges and staffpnsider areas
where reengineering of processes would provide the greatest benefit. (HJC, Caintst term)

V Facilitate ctloquia for Court Presidents to discusdtempts to innovate processes, to share
challenges and lessons and replicationsJ@ SPC in collaboration with MOJ, Court Presidents for
local meetingg; short term)

Recommendation 28:

Reduce opportunities for conflicts of interesto arise Fully implement the plan of the Complaints
Handling Working Group and strengthen disseminatiéhOffering avenuesoir court users to complain can

be made quickly, with analysis in the medium term. There will be moderate costs for creating the web
presence.

V Require that all Court Presidents use the existing random case assignment software in allocating
cases RequireCourt Presidents to report oimstances when the random assignment is overruled,
including the rationale for reach decisidvionitor reports. (SCCshort term)

V Create fields in AVP to collect data on the exclusions and exemptions of relevant persgudges.
prosecutors, lay judges, expert witnesses etc.) from cases. Require that court staff enter data on
exclusions and exemptions and that Court Presidents monitor trhtlEC/SCECmedium term)

V Conduct a largscale public information campaign to eanfce public education on the scope and
methods of both complaint and disciplinary procedures. (&sirt term)

V Link the outcome of complaints processes to evaluation, discipline and promotion systems for judges
and prosecutors. (HIC, SP@edium term)

V Provide training for Court Presidents on their key role in complaints handling. Enforce disciplinary
proceedings against Court Presidents who do not address complaints lodged or implement findings
made (HJQ; medium term)

73 This recommendation aligns with NJRS Strat€gileline 5.3.3: Relieving the burden on judges in terms of adminigtraind
technical task, which take a significant portion of their time, by reassigning them to the administrative and technieaidspadficial
assistants by ensuring uniformity of administrative and technical procedures through the adoption of ttenteldes of procedure
enhancing judiciary integrity.

74 This recommendation aligns with NJRS Strat€giicleline 4.2.2: Establishment of a uniform system for the collection, processing
and analysis of complaints and petitions relating to the work of jab@afice holders.
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Recommendation 29:

Disseminate information about system performance to target audiencésproving public awareness
would enhancepublic trust and confidence, combat persistent negative reports abiig judiciary and
demonstrate improvements in service delivery in line with Chapte £sts are relatively low.

V Improve analytic content of SCC Annual Reports and include summaries in lay formats. Accompany
Annual Reports with downloadable spreadsheefssystem data foithe benefit of analysts and
researchers. Maintain email distribution lists for more frequent updates of progress. (SCE, HIC
medium term)

V Provide more detailed and disaggregated datathie annual reports of the prosecution service
(RAPO¢ medium term)

V Develop a communication strategy to explain the role and work of the judiciary and the
implementation of the NJRS, to address the perception gap between the general public and court
users (MOJg short term)

V Provide summary updates of rexat reforms and their implications for court users and inform target
audiences of proposed reforms using lay form@8t0OJ, Councils, SG@edium term)

75 This recommendation aligns with NJRS Strategic Guideline 2.9.1: Promoting the results of the courts and PPOs, regugar reporti
on the work of the judiciary, readiness to respond to media requests, as well as promotion of the aotif/ifie MOJ through the
strategy for communication with the media/public; Strategic Guideline 2.9.2; Improving the transparency of work of tlayjumjici
establishing public relations offices, infiesks and comprehensive websites.
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b. Financial Management

I.  Main Findings

65. The judicial system in Serbia is not undersourced, measured on either a per capita basis or as a
share of GDPIn 2012, court expenditure was 0.66 percent of GDP, which is higher than any EU Member
Statemonitored by the CEPEBrosecution expenditure &s 0.11 percent, which &ightly lower than the EU
average

66. Any increase in the judicial budges highly unlikely inthe medium to long term Serbia faces a
tight fiscal environment, characterized by a doublp recession, -
high and growingpublic debt. TheSerbianGovernment recognizes N 2012, court expenditure
the need tofind savings, including by reducing the wage bill andrepre_senf[ed _0'66 percent of GDF
rightsizing the phblic sector.It would be difficult for the sector to which is higher than any EU
argue for more resources, particularly given the low levels OMember State monitored by the
efficiency and effectiveness in the use of existing resources. Budget CEPEJ.

cuts may be expected, and tisectorY | @ Yy SSR (2 WRigcludihg NBunding ifinkvatiors &id Q >
savings identified within the resource envelope.

67. The courts argartly funded by court fees, and this poses some opportunities and some significant
risks’® In 2013, the courts collected 10.22 billion RSD in féemwever, collection rates are low, and courts
manage to collection only around o#lkird of the fees dueThe courtsare not well equipped to play the
role of a collection agency, as the lack the legal tools to pursue delinquent détsacslack the technical
capacity to dedicate to fee collection. More concerning, court fee revenue is declmdgyill soon decline
rapidly’® With the imminent transfer of verification services from courts to private notaries, court fees can
be expectedo decline by as much as 30 percent by next year.

68. Budget planning anaesource allocatiorare not linked to service delivery need€Rather, it is based
on historical allocationsof inputs which are adjusted rarely in
reaction to extraordinary events, such as tfeorganizationof the
court network or emergencies that may disrupt judicial work.
Resource allocation is not based on any caseload forecast
performance targets, or olgictive norms and the resource allocation mechanism does not provide the
courts and the prosecution service with the incentives or opportunities to improveeftesttiveness.

Courts manage to collection only
around onethird of court fees
due.

69. The resource mix favors personnel over all el3éelarge wage bill crowds out other expenditures,
including in mucleeded areas such as training, ICT gnd
! g g From 2010 to 2013, less than 2.1
infrastructure. From 2010 to 201&ssthan 2.5 percent of the court AN TS A PRSI
Lo ox £ A O N S LISNOSyYy U 2% 0KS
aeausyQa o dzRoA &pital investmeatddBighis about :
. . . budget was pent on capital

halfthe EU averageGiventhe pressing need for widespread ICT apd . o
. . . ) investments, which is about half
infrastructureupgradesa moresignificantinvestment isvarranted.

. . i o the EU average.
However, disburseents on capital projectsare slow due to limited

61t is estimated thanearly 43 percent of the total budget of the courts came from court f@saft Comparative Court Budgeting
Analysi€ Wdzy SCaseistudgb T dzNIi . dzRI S A y I WorlNBaBkipgage3a AY { SNBAL Q

77 The Treasury allocates 40 percent of all coddctourt fees to the HIC and 20 percent to the MOJ. The rest is deposited into
general consolidated revenue and used for unrelated purposes.

78 Due to legal requirements, the courts are not able to refuse hearing a case even if the court fees are namgdaidy cannot
charge late fees or interest payments. Therefore, it is common for court users not to delay or evade payment.

79 Court fees fell by 12 percent from 2010 to 2013.

80 Based on unofficial estimates shared by court financial officers.
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procurement capacity, and funds earmarked for capital projects are routinely reallocatgpplementary
budget processes

70. The courts are generating massia®d growingarrears®! The main reason for accumulating arrears

is poor planning in the budget preparation process and the legislative reform process. Frequently, new
legislation imposes increased requirements on courts and other agencies to deliver services or fund costs of
legal procedures. However, financial and regulatory impact assessments are not conducted and budgets are
not adjusted.Arrears are increasingly impactingervice delivery by courts, includity causingdelays in
hearings. Arrears also generate a significamount of work, as court presidents and financial departments
operate in a continuous crisis management mode, including the management of litigation against service
providers.

71. The hck of automation inthe processingof requests for funding reallocation results in excessive
budget rigidity, preventing courts and PPOfom adjust funding to business needsThis rigidityis not a
requirement from the Ministry of Finance (MOF) but of the HJC, SPC
and MOJ respectively, which lack both human and technical
capacity to process reallocation requestsd so refuse themThe
problem could be eased with more modern systems and dyett
coordination between stakeholders, consistently with the Budget
Law. Without addressing this problem, it is difficult to see how the
sector could unlock the funds necessary to achieve the transformation required to align with EU
benchmarks

Budget rigidity could be eased
with more modern systems and
better coordinaion between
stakeholders, consistently with th
Budget Law.

72. The dividedmanagement authorityand lack of cleadivision of responsibility and accountaility

over judicial budget poses coordination challenges for financial managemé&ie budget authority is split
between the Councils (the HIC and the SPC) and the \M@l& the Councils are responsible ftre wage

bill for judges and prosecutors the MOJ is responsible for wages for all other staff in courts and PPOs. The
division of budget responsibility and accountability other areas, such as funding for maintenance and
capital investments, is not clearly defined whiglbws progress andisbursemens on muchneededcapital

projects The authority over other ncfinancial matters, which may have a major financial imp&calso
sepagated from the budget authority, including decisions that affect the large wage bill.

73. Financial systems arragmented and outdated. Multiple financial management systems expte
simultaneously, and stafire required to enter and transfer ata between systems manually. The judicial
system lacks a clear cost structure, and there is very little information on unit costs or data that would relate
costs to outputs, making analysis of costs per case challenging. There is no alignment between case
management and accounting systems, so financial management is unable to inform dedigimg or
support performance improvements

81Bytheg/ R 2F HnAmMoX GKS OdzydzZ I 6ABS | NNBIFNA NBIFOKSR ody oO0AffA2Y w
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li.  Recommendations and Next Steps

Recommendation 30:

Improve the quality of financial data that decisiomakers require for performanceanalysis and
planning® Implementationof this recommendation would give Court Presidents, judges and managers the
information that would allow their greater and more meaningful engagement in court administration, as per
good European practic®.

V Ensure iteroperability of different financial management systems arstiablish a centralized data
storage management system where financial data needs to be entered only once and is then
exported to authorized users. (HJC, SPC, SCC, RPPOMEBMIIM term)

V  Ensurethat information management systems align financial and-financial data around the core
business processes (e.g., once a new case is registered in case management software, it should be
reflected in accounting systems). (HJC, M@&dium term)

V Do no firther harm to information fragmentation by requiring that any future automation initiative
does not exacerbate the existing fragmentation between various systems.- 8@ term)

V Utilize the analytical potential of financial data that are already ctdé, e.g. by developing a
standard methodology for calculating cestr-case and encouraging courts to improve eost
effectiveness. (HJC, SPC, SCC, RPPQ@,sti@dterm)

Recommendation 31.:

Strengthen court fee collection. Consider establishiadpody within the sectorthat is responsible for the
collection ofall court fees® Implementation of this recommendation would contribute to better collection
of court fees andvould enable courts with more resources to respond to newly emerging needs

V Assess the full budgetarynpacts of the transfer of verification services from courts to private
notaries. (HJC to lead, MO3hort term)

V Consider amendments to Law on Court Taxes and related legislation to enable courts to charge
interest and late feesind torefuse hearingsd delinquent debtorsn certain circumstancef\ssess
the fiscal impactsfHIJC SCE short term)

V Assess the feasibility ofeotralizing responsibility fomll court fee collection in a specialized
organization (HJQGo lead, with MOJ and MOE medium term)

Recommendation 32:
Strengthen the accounting of financial commitments and expenditures of the courts and PPByshanced
procedures should ensure that delays in registering new commitments are minimized; and that commitment
data is accurate, coplete and easily reconcilable with the budgets and shared with deeiikers.
V Within the public sector accounting framework, strengthen procedures for the accounting and
reporting of financial commitments by the courts and PR®IJ with HIC, SkeGhott term)
V Generateregularreportsthat present commitment data against budge(MOJ with HJC, SleGhort
term)
V Establish a workgroup which wilbleect and analyzeletailed information on arrearswithin the
system (MOJ with representatives from budget andcaunting departments from HJC a&PCg
short term)

82 This recommendation aligns with the Strategic Guideline 1.2.1: Strengthening of professional and administrative cageeity of t
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, publicspaosecut
assisting staff required by the Judicial system, analysis of the workload and legal changes.

83 This is provided for ifEuropean Charter on Statute of Judgésicle 1.6Magna Carta of Judges (Fundamental Principle&jcess

to justice andtransparency Article 22;Recommendation Number CM/Rec(2010)12, Council of Ministers on judges: independence,
efficiency and responsibilitieArticles 4041.

84 This recommendation aligns with NJRS Strategic Guideline 2.5.2: Defining the criteria foridatethe poverty threshold (in

order to abolish or rreduce court fees and reduce pecuniary fines in criminal and mesdemeanour cases).

85 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences betweemdh8R€IC a
on one side and the MOJ on the other in regards to competences related with the budget.
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V Based on the analysis of arrears work with MOF on settlingimgiatrears (MOJwith HIC, SPC,
MOF¢ mediumterm)

V Identify options for ensuring that courtand PPOs are informed when their arrears are about to be
collected from the accounts of central government agendqidsC, SPC, MOJ and MGRort term)

Recommendation 33:
Allow the courts and PPOs greater flexibility to reallocate funds within their individual budgets to optimize
the use of resources and reducarrears® If implemented, this recommendation would increase the
effectiveness of appropriated resources amdiuce the number of instances when the courts have to return
dzy alJSy G FdzyRa 0SS0l dzaS (KS FTdzyRaAQ SO2y2YXNO OflaaArt¥.
V Develop transparent rules and procedures enabling the courts and PPOs to reallocate funds with the
approval of the Councils or MOJ respectively, consistently with the Budget Law. (HJC, S®QJwith
¢ short term)
V Prioritize the timely processing of budget reallocation requests, and establish timeliness standards
for these processegHJC, SPCshort term)
V Automate the submission of ad hoc reallocation requests by courts and PPOs to their respective
Councils to minimize the administrative burden on Councils and enable the Councils to process
requests. (HJC, SPC, Cognmisedium term)

Recommendation 34:

Clarify the divison of financial responsibilities in key areas of the budg®t. Articulate definitions of

capital and current expenditures, and clarify which institution iesponsiblefor each?® Clarify the division

of financial responsibilities for the costs of legagdrocedure between the courts and PPOsnprove
coordination with service providers (i.eprison facilities, attorneys, expert witnesses, and enforcement
agents).Clarity and coordinatiomould improve the effectiveness of resourceoaltion by the HIC, SRand

MOJ. It would also improve operational efficiency and minimize unnecessary disruptions, reduce arrears and
prevent duplication and equivocation among courts and P¥Os.

V Within the existing regulatory framework, develop transparent criteria for dedjniand
distinguishing between capital and current expenditurBise justice sector does not need to wait for
a governmermwide solution on the distinction between current and capital expenditures, but should
one later be articulated, the justice sector ddwadapt it and be no worseff. (MOJ, MOK, short
term)

V Incorporate these definitions into regulations to guide the cycle of budget planning and execution
within the judiciary in order to prevent duplications in requests and delays in budget exeqiHism,
SPC, MOJ with approval from M@short term)

V Establistaworking groupto clarify the division of financial responsibilities for the costs of procedure
between the courts and PPOs for mandatory expenditures relating to criminal investigation d&y eith
adjusting the regulatory framework or by issuing a binding interpretation. (HJC, SCC, SPC, RRPO and
MOJ and patrticipation MOF/Treasury and, possibly, of the Judicial Committee of the Parl@ment
short term)

86 This recommendation aligns with NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative dapacity of

High Judicial Council and SIBCPlanning of the budget for Judiciary (Establishing of the number of judges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes.

87 This aligns witlicuropean Charter on Statute of Judgaticle 1.6.

88 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences between the HIC and SPC
on one side and the MOJ on the other in regards to competences related with the budget.

89 This recommendation alignsithh NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative capacity of the
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, publicspamsecut
assisting staff requéad by the Judicial system, analysis of the workload and legal changes.

% This aligns witfeuropean Charter on Statute of Judg&sicle 1.6.
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c. Human Resource Management

I.  Main Findings

74. A strategic approach to human resources (HR) management is not evident in the Serbian judiciary.
To enable the judiciary to transform in line with Btactice the Serbian judiciaryequiresa renewed focus
on performance productivityandinvestment inhuman potential.

75. Serbia has one of the highest ratios of judgespopulation in all of Europe, along witta very high
ratio of staff-to-judges A lackof planning and constraints in resource deployment explain in part the
suboptimal system performanc&ey problems with human resources management are as follows:

a. Judges, prosecutors and staff are added to prior staffing ldwetsn ad hoc mannerather than
based m objective demand or caseloads;

b. Staffing complements are set without reference to an odaesdource rationalization plan;

c. There is in effect no national judiciary or prosecution
service.Appointments and hiringire localized, resulting il serpja has one of the highest
groups of human resources each court or PPOONCe | ratios of judgeso-population in
appointed, judges, prosecutors, and civil service staff canhotg|| of Europe, along with a very
be mowed without their consent from low to high deman high ratio ofstaff-to-judges.
courts, or to other entities that have absorbed functions
formerly performed in the courts. Femechanismxist to incentivize that consent

d. In addition to the large existing staff,régge numbers of tempary staff andvolunteerscreate a
YAaKIFR2g6 @@ N Fe&diBdydased brapatronage, and thgierformance goes largely
unmonitored Their net contribution is likely to be marginahdtheir presence often distracts more
experienced staff from core functions, and turnover is high, resulting in a loss of corporate memory.
In all, he shadow workforce destabilizes court operations, impedes integrated resource planning,
and inhibits longeterm efficiency.

e. There is insufficient funding to support other expenditures (such as infrastructure or ICT), which
would better support people to perfornat a higher standardUnnecessary rigidities in resource
allocation within the sectoprevent manages from making positive tradeffs between personnel
and other expendituregsuch as applying savings from personnel vacancies to cover training or
operating costs)

76. Setting the appropriate number and properly allocating judges, prosecutors, and staff between
courts and PPOén line with caseloadwill improve the efficiency ofthe judiciary and provide more
equitable public access.The demand/supply balance already
suggests overstaffing, and no judicial appointments should be made The demand/supply balance
nor should vacancies be filled until the number of judges falls| byiready suggests overstaffing, an
attrition. Furthemore, a freeze should be put in place in most arefas no judicial appointmentshould
of staffing and a staff reduction plan be developed, focusingpen | be made nor should vacancies b
skilled ancillary staff and registry staff that previously performed filled until the number of judges
verificationservicesTheWaA K R2 g 62 NJ] F2NDO&AQ "2 F—&4SYHR N+ NE—&& I TF
volunteersshould be reducedlhe human resources already in the system need to be used more effectively,
and investments should be made in their training. Meanwhile, the Serbian judiciary requires new
mechanisms for determining the appropriate level of dostaffing, taking into consideration workloads,
performance, and the goals of transformation. Consolidating the responsibility for the number and

91 Judicial appointments should generally be considered very cautiously, recognizing that judges and proseeytersanent
investments. Once appointed, they are difficult to remove or transfer and generate high unit costs to the system in tafages,
allowances, accompanying staff etc.
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deployment of judges, prosecutors, and nrjmige/prosecutor staff should greatly enhance resource
planning.The Councils should immediately build their capacities to carry out this critical task.

77. The allocation of funding between positions, personnel needs, and other inputs (e.g., technology)
needs a significant shift within theoverall budget envelope.The sgtem needs fewer lovlevel ancillary

staff and should abolish lay judges wi@in resources ando not contribute to service delivery. In its place,

the systemshould invest in and foster specialized and analytic roles, such as judicial and prosecutorial
assistants, advisors, court managers, court secretaries, planners, IT administratorsstatisticians.
Investments inCT, infrastructurand process r@ngineeringare needed to enabléetter skilled people to

work to higher standards.

78. In particular, judicial and prosecutorial assistants make an important contribution to sector
performance, and they deserve special attention in HR reforr@sirrently, they do not receive any formal

The judicial system should creat
an attractive and viable career
path for highperforming
assistants to advance to key
managerial (nofudge) positions
in the courts in a new sisn that
values midevel management.

that of a modern judiciary.

training, and thereare few mechanisms in place for their objective
evaluation or promotion. Yet they provide critical support to judges
and the court administration in processing cases. Many assistants

FaLANB G2 62N
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becoming judges or prosecutors. This aspiration is unrealistic (and
perhaps always was) in a system that already has an excess supply
of judges, falling caseloads and shrinking mandates. Yet their skills
and corporate memory are valuable to the sector. Tjhdicial
system should create an attractive and viable career path for-p&gforming assistants to advance to key
managerial (nofjudge) positions in the cout$in a new system that values mievel management. It
should also provide training and-skiling to enable these judicial assistants to align their aspirations with

79. Progress isunderwayin developing a system for thevaluation and discipline of judgedkules for
the evaluation of judges and prosecutorgre adopted in 2014after much delay Athough these rulesare
arguably too lenient and vague, they provide a frame for measuring performance and could be strengthened
over time Further work isalsoneededto link evaluation topromotion andcareer progressin. Incentives
should be built into both systems to encourage judges and prosecutors to develop their skills through
continuing training and to demonstrate a track record of performance. An education program with judges

and prosecutors may be useful to engage this kind of cultural change.

80. There is an acute need for training and capacityilding across the Serbian judiciaryrhe Judicial

The Academy should focus mor
on continuing training and lead a
large-scale capacity building
initiative for judges, prosecutors,
assistants and court staff alike.

Continuing training should cover|
all aspects relevant to the
transformation to a modern
European judiciary, based on a
comprehensive training needs

assessment.

Academyhas in the past been overly focused on the initial training
of new judges, despite the system already having too many jydges
falling caseloads and shrinking mandaté®oking forward, the
Academyshould focus more onontinuing training and lead a large
scale capacity building initiative for judges, prosecutors, assistants
and court staff alike. Training could cover all aspects relevant to the
transformation to a modern European judiciary, basedaaromprehensive training needs assessment.

81. Overall, the

responsibility for human

judiciary needs clearer
resources policy making,

assignment of
more

sophisticated management, and bettedefined systems for human
resources It is incumbent on the HIC and SPC to take the lead on

most of these matters.

92 This could include as senior advisers, analysts, court administraiidesgionals, court managers, chiefs of cabinets etc.
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li. Recommendations and N&)Steps

Recommendation 35:

Impose a hiring freeze for judges and do not fill judicial vacancies until a rigorous and transparent
methodology is developed to determine the needed number of judges. If adjustments are required,
transfer judges with their consent or promote judges withithe system to prevent any increase in the
total number of judges Work within the budget process to rallocate funds earmarked for the salaries of
judicial vacancies to more productive areas, such as #eieel specialist staff, ICT and infrastructuf@.The

HJC should implement thiseeze immediately and maintainfor the medium term untithe HJGlevelopsa
rigorous methodology to determine the number of needed judges and articailfiiat methodologyThe
number of judges needed is likely to be wdlow the current number of sitting judges, so a process of
attrition will be required.

V Impose a freeze on filling judicial vacanci#svacancies arise in higher ranks, fill them through
promotion of judges from lower ranks. Do not fill the vacancidewer ranks, given falling demand
(HJC, SGshort termand ongoing

V Gradually reduce the wage bill over time &rition ¢ i.e. not replacing retiring or departing judges.
(HJC; shortterm and ongoing

V If needs arise, transfer existing judicéasistants from leskusy courts to busier courisf the same
court level within the same appellate regididJC, SCGOmedium term§*

V  Work within the budget process to +@locate funding for unfilled judicial positions to other priority
expenditures, suclas investments in managerial capacity, training, ICT upgrades and infrastructure
improvements. (HJC, SCC, MOJ with approval of dM@ddium term)

V Request the consent daxistingjudgesto be appointed as substitute judges in courts of the same
court levelwithin the same appellate regioffransfer judges temporarily with their consent, where
needs arise(HJQ; medium term)

V Create incentives for judges to consent to transfargl be appointed assubstitutes including
financial incentives and consideratignfuture promotion processes(HJC, SGGnedium term)

V Establish a rigorous and transparent methodology at the central level to determine the number of
judges needed, taking into account, inter alia, population, geography, demand for court services,
demand by case typedomestic legal requirements, recent reforms to court mandates, and the
experience of comparator EU Member States. (HIC¢g &@Gium term)

Recommendation 36:
Determine staffing objectively and in line with European experience, and adjust staffing when
circumstances chang®.ReducetemporaryS Y LJt 28 SSa FyR WaKIR26Q adl¥T¥Fo /
short term, but reforms would produce significant savings.
V Analyze norudge staffing needs in the courts based on caseload and economies of scale. Examine
outliers to identify immediate staff reductions through layoffs or longer term through attrition. (HJC,
SPC, MQOdJshortterm)

93 This recommendation aligns with NJRS Strategic Guideline 5.1.1: Establishment of an efficient system of allocatiorbabgdiges

on the principle of equalization of the number of cases per judgeyelsas on additional criteria taken into consideration in the
process of establishing the new court network; respect of the principle that a judge can be transferred only in the tteaidamhe

rank which is overtaking competences from the abolishedrigantroduction of the system of permanent transfer and reallocation

of judges (on voluntary basis in accordance with the constitution and with adequate stimulation) with particular regael to th
reintegration of judges who returned to office after theasion of the Constitutional Court of Serbia in 2012; termination of an
2FFAOS 2F LWz2oft A0 LINRPaSOdzi2NI 2yfte AF (GKS Lildzot A0 LINRB&SOdzi 2 NDa
94 See also Recommendation 1 to improve performance management in courts, including through ther wafigs.

9% This recommendation aligns with NJRS Strategic Guideline 1.3.2: Analysis of the Results of work of Courts and PPOs and
undertaking of the measures pursuant to the results of the analysis for better deployment of human resources in judiciary
(determining the required number of deputies, judges and equitable caseload and allocation of cases.
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Develop a staff reduction program in the courts and PPOs, focusing on rationalizing staff in
accordance with the changing manedatof courts (i.e. targeting redundancies of land registry staff,
verification staff etc.) and reducing or outsourcing ancillary staff whose roles do not contribute to
case processing (cleaners, drivers, typists, registry staff, maintenance staff, caspetutg. (HJC,
SPC, MQOdJshort term)

Offer incentives to staff to move from the courts to the Executive Branch or PPOs as a preferred
alternative to layoffs. (HJC, SPC, M®Hort term)

Strictly limit reasons for hiring temporary or contract employegtsndardize reporting on numbers,
roles, and costs of the shadow workforce. (MGhort term)

Freeze all volunteer appointments and phase out the volunteer program in courts and PPQs. (SCC
short term)

Create formulas for determining funds and number adse processingtaff per judge and
administrative staff based on units of work (e.g., standard number of ICT people per device
supported). Establish transparent justifications for deviations from the staffing levels set in the
standards. Address staffingvels of administration and public employees in the medium term. (MOJ

¢ short to medium term, with HIC advising prior to 2016.)

Create a more sophisticated staffing nefdsms model considering the impact of statutory,
administrative, or technologicalhanges on staff needs and include other civil servants and public
employees. (HJClong term)

Recommendation 37:

Establish systems to select, evaluate, and promote the most qualified judges to enhance quality, increase
efficiency and public trust in the judiciar§f Use he evaluation and promotion system to recognize good
performance andincentivize innovation. Developand apply remedial actions, including mandatory +e
training, for low-performing judges.Implementation ofrecently-adopted evaluationrules should be the
focus in the short term

Vv

Clarifyperformance evaluation procedures, includihgw evaluation ratings will be used to make
decisions about probation, promotion and discipline. This will entail changes to both statutes and
evaluation rules. (HJC, Nationas&mblyc medium term)

Establish criteria and rules for filing vacant Court President positions so that temporary
appointments, if necessary, are for only a short duration. @(H3€dium term)

Implement the recentlyadoptedrules on the criteria, standds and procedure for promotion and
performance appraisal of judge@dJQ; short term)

Consider tightening the rules in the following manner (Eld@&dium term):

o Establish more rigorous standards for the achievement of a satisfactory rating;

0 Reducethe periods of evaluation for probationary judges to ease the administeaburden
on evaluation panels;

0 Includeevaluation critera that create incetivesto improve system performance, including
participation in training, mentoringf lessexperienced judge and participation in task
forcesand working groups;

0 Give preference in promotions to judges who have served in multiple courts or voluntarily
worked on backlog reduction in their own or other courts.

Provide evaluation panels with sufficient supporafétto compile information against evaluation
criteria, to facilitate panels in the conduct of performance reviews. ¢kHort term)

Conduct an education campaign for judges about the skill enhancement and promotional purposes
of evaluations. (HICmedium term)

9% This recommendation aligns with NJRS Strategic Guideline 1.5.1: Encouragement, strengthening and maintaining the quality of
human resources in judiciargspecially through improvement of the system of professional evaluation and management of human
resources.
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Recommendation 38:

Conduct a comprehensive training needs analysis for existing judges, prosecutors and court staff. Re
balance the focus of the Judicial Academy towards continuing training, and design and implement a
significantcontinuing training program fomll judges, prosecutors and staff.Enhanced continuous training

for judges and assistants should commence in the short term. The significant injection of training will require
a moderate investment.

V Reduce the initial training intakes until a transparantl rigorous methodology has been developed
to determine the number of needed judges and legal issues raised in the recent Constitutional Court
decision have been resolved. (HJC, SP{skért term)

V Rebalance theludicial Academyudget by reducingfunding for initial trainingactivities and
increasng funding for continuingtraining activities Shift the focus of staff towardsthe preparing
continuing trainingactivities (JA, MO4& short term)

V Conduct a comprehensive training needs assessmergXisting judges, prosecutors, and staff. (JA,
HJC, SPC, M@3hort to medium term)

V Focus the Academy as a training center developing rigorous, consistent, and effective training
materials and methods, using lessons from the European Judicial TrainingrkléBJTN) as a guide.

(JA, HIC, SPC, MGhort term)

V Adopt askillsbased training program for court staff to enhance performance in their current roles.
(JA, HIG medium term)

V Create a training plan and provide governmspbnsored training to otherraployees (e.g., Court
Managers, registry staff). (#Anedium term)

V Raise the standards of thiaitial training curriculum anévaluation (JA HIC, SROnedium term)

Recommendation 39:

Develop effective, efficient, and transparent disciplinary measures to ensure quatifyjustice and
effective access to justic& Each of these recommendations is relatively inexpensive; reducing the number
of complaints could result in the Disciplinary Prosecutor and Commission becoming moeeéfeciste.

V Ensure adequate staffing afisciplinary departments in the HJC and SPC, and consider increasing
their salaries commensurate with their responsibilities. Reduce delays in the application of
disciplinary procedures. Provide training on disciplinary procedures to judges, proseculcrsuh
staff. (JA, HIC, SP@edium term)

V Issue opinions with practical examples of permissible/impermissible conduct, including online FAQs
about ethics. (HJ€short term)

V Analyze the outcomes of complaints processes at a systemic level, and usw diatarm future
reforms. (HJG long term)

97 This recommendation aligns with NJRS Strategic Guideline 3.1.2: Further improvement of continuous training at the Judicial
Academy.

9% This recommadation aligns with NJRS Strategic Guideline 4.1.2: Normative Strengthening of Disciplinary accountability of judges,
public prosecutors and deputy prosecutors, particularly emphasizing the obligation to adhere to the code of ethics.
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Recommendation 40:

Consolidate HR policy development in the HIC and promote a professional, prepehaged staff within
Courts® Thisshouldconformwith the CCJE adjudication standards and promote effici€hizyaccordance

with the Bangalore principle’$* While somestepscould begin immediately, most tasks are medium term.
Centralized staffing and performance pay are long term efforts. These tasks are generally low cost, but some
require the addition of a moderate number ab# to the HJC.

Vv

Invest in midlevel analytical staff in the courts with an additional benefit of creating an attractive
career path in court administration for judicial assistants and court staff. Consider a regional
approach for analytical tasks for srsailcourts. (HIJG medium term)

Create a detailed position description, specific evaluation process and career path for judicial
assistants (from junior to senior assistant and on to advisor). Develop specific evaluation criteria and
a rigorous evaluatiorprocess for judicial assistants that recognize their contributions to system
performance. (SCC in consultation with [d3Bort term)

Build capacity within the Councils take responsibility for the use and numberav¥il servants and
employees. Adjust the systematization bgducing the number of court classifications to allow
flexible deployment. (HJC, M@Q38hort term)

Codify that the HIC and SPC (with dedicated HR units) will be responsible ftscabaspect®f

court employee policy development. (National Assembly, HIC, SPG,sWi@dterm)

Establish uniform civil servant and labor processes forjudge employees (uniform judiciakbctor

job descriptions, positiospecific recruitment and selection methgdperformance evaluations with
standardized rankings); identify training needs and candidates for successiogn{ediGm term)

Identify the source of reluctance in certain courts to utilize Court Managers; raise awareness of the
how Court Managers areuscessfully utilized in some courts. Establish standard duties and
qualifications for Court Managers. (HJ@edium term)

Introduce periodic reviews of performance evaluations by a centralized authority to ensure
procedures are followed. (HJ@®ng term)

99 This recommendatioraligns with NJRS Strategic Guideline 5.3.3: Reliving the burden on judges in terms of administrative tasks
which take a significant portion of their time, by reassigning them to the administrative and technical staff and jusiisiahtsby
ensuring urformity of administrative and technical procedures through the adoption of the relevant rules of procedure.

100See CCJE Opinion No. 2.

101 Whe responsibility for court administration, including the appointment, supervision and disciplinary control gieceannel

should vest in the judiciary or in a body subject to its direction and cdn@ol L Y LI SYSy G+ dAz2y 2F . Fy3lf 2
Conduct, 2010.
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d. ICT Management

I.  Main Findings

82. The Serbian judicial systemoes not yet approach ICT as a tool for transformatidResponsibility

for ICT is fragmentedin overall governance group representing primary justice institutions is needed to set
ICT policies, prioritizeeforms, and conduct longerm planning across the judicial systeMithout such
coordination, ICT investments decisions will be taken on ahoadbasis an@dontinue to be donodriven

and supplier driven.

83. ICT is undefunded and some bsic needs are not being adequately addresseéthrdware $ often
old; internet connectionsare uneven across the territoryserver
capabilities are weak; and many courts lack adequate scanhingdardware is often old; internet
facilities. ICT literacy generallylow across the judiciaryand basic| connections are uneven across tf
computer training has not been provided for judges, prosecutors anderritory; server capabilities are
court staff. Several courts have no ICT support staff, while others do weak; and many courts lack
not have enough staff, or have temporary or poorly trained ICT staff. adequate scanning facilities.
ICT staff turnover is high, and dewping inrhouse ICT capacity will
be critical to effective operations and sustainability.

84. The judiciary relies on aariety of unlinked ICT systems for case processing, case management,
and document managementThe systemused in Basic and Higher Cou(fsvB could readily produce
greater functionality than it doesurrently. However, there has been no training 8iVPsinceits rollout in
2010. ngoing development has been limitedue to poor budgeting and lack of interest in evidehesed
decisionmaking. New case management systenase beingrolled outin different courts andthe process

has been deepljragmented In many cases, courts continue to rely on hard copies that duplicate existing
case management systems, and the systems have yastill changed behaviors.

85. Automated information exchange is extremely limited across the sectdthe exchange of
documents between lower and higher courts, between courts gnd .
oo .~ _The AVP system could readily
PPOs, and between courts and external institutions (such as police . .
. ; : : T roduce greater functionality thar]
and prisons) is almost entirely manual, resulting in signific rR
inefficiencies, errors, and delays in case qassing and delays i it does. However, there has bee
. ' ' y 5INg y ?o training on AVP since its rollol
receiving funds owed to the court or other parties. Furthermore, IC in 2010
remains largely unexplored for sharing information on colrt '
practice, accessing services, or facilitating the exchange of documents between legal professioniaés and t
courts.

86. C¢KS 2dzRAOAIE &2&aiSY ABEQODI dAEKNS AFE OS aWAIHR 2R3 LISy
heightened costs and risks and underminedfiouse capacityVendors are currently responsible for critical

tasks throughout the judiciary, frordevelopment through to maintenance, and vendors own and control

the data. Contracts favor the vendors, in large part because they were not subject to careful negotiation.

87. Courts PPOsand the Councils need meaningful, accurate, and timely statistics gatest by the
case management system to become more effective in managing overall system performamgecent
years, significant improvements have been maglarticularly to case management systerand the Serbian
judiciary is now a relatively datéch environment Data quality varies but is sufficiently reliable to inform
decisionmaking'® Yet, data collectionrequires substantialmanual effort, which is time-consuming,

102 For discussion of how data was used in the Functional RevievArsex 1Methodology. TheFunctional Review team found that
the data environment in Serbia is relatively rich relative to comparable jurisdictions. Data across the system containedisiume
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inefficient, and prone to error®® This negatively affects daily operations aimdibits the muchneeded
transition to evidencebased decisiommaking in the sector.

li. Recommendations and Next Steps

Recommendation 41:
Develop more robust ICGovernancestructures to ensure future investments target justice sector goals
and meet business need$? Activities should commence in the shaeerm andrequire few costs:

V Establish a strategic crossstitutional ICT Governance Group to include senior managers of relevant
institutions. (MOJ, HCC, SCC, SPC, RBiR term)

V Establish an Operational Data Working Group that sits as a second tier in the ICT governance
structure to enable front-line managers and staff t@rovide input to information management
reforms. (ICT Governance Grogghort term)

V Establish aechnicalworking group of ICT staff across the sector to disadedsiled aspects of
rollout.

Recommendation 42:

To enhance ICT funding: conduct a crfsgiciary technology architecture assessment; establish a leng
range budget plan to sustain automation initiatives; and conduct casenefit and total cost ofownership
(TCO) analyses for all proposed projeéts.Costs would be moderate and additional staffing may be
required. Activities could begin immediately, but build in the medium term:

V Conduct a Technology Architectuissessment to assess the current technology environment across
all judicial sector institutions, and develop a blueprint of future Target State Technology architecture
including a transition strategy, roadmap, and solution architecture. (MOJ ICT divisimh a
Architecture Consultanoyshort term, endorsed by ICT Governance Group)

V Establish a defined methodology for conducting business case analyses for proposed projects and
analyzing their likely total cost of operations. (ICT Governance @&rshprt term)

V Create a complete inventory of ICT hardware and software assets, and ICT HR capacities in the
judiciary beginning with information in BPMIBI@J¢ medium term)

V Based on the inventory, develop a secwide longrange ICT budget plan. (ICT Governance [Gitou
cooperation with MO medium term)

V Review future donofunded proposals to determine TCO and assess whether theyidie costs can
be supported with available funding. (M@#nedium term)

Recommendation 43:

Invest in some ICT management capability, particularlyciontact negotiation and oversight®® Effective

contract management would increase value for money and reduce excessive, costly reliance on ICT vendors
(vendor lockin). Beginning immediately, contract arrangements for ICT vendor support should be more
explicit and benefit the State more. Analysis of services to be brougitiurse should begin in the medium

errors but generally minor ones. However, data were deeply fragmented across the systethuamdquired processing, cleaning

and triangulation to validate findings. The process highlighted that stakeholders could generally rely on data fromsggising to

identify broad trends to inform decisiemaking, particularly at the individual cdulevel. Unfortunately however, the use by
stakeholders of existing data has been limited to date.

103 For example, the judiciary created a centralized, standalone dashboard application to examine court performance and resources
use. However, the courts entelata manually instead of downloading or exporting them from the case management system.

104 This recommendation aligns with NJRS Strategic Guideline 5.2.3: Ensuring sustainable development OF ICT system through
financial management and user support sergickiring entire life cycle.

105 This recommendation aligns with NJRS Strategic Guideline 5.2.14: Improving the fundraising capacities for ICT andrefficient f
management.

106 This recommendation aligns with NJRS Strategic Guideline 5.2.7: Achieving seauncé batween external and internal services

with emphasis on efficiency.
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term. These activities are likely to result in cost savingsjqaarly in light of moderate upfront investment
in contract analysis and negotiation.

V Negotiate the terms of future ICT contracts to ensure that the judiciary, and not vendors, own the
data and control ICT operations. As tteame due, renegotiate senage-level agreements to specify
key details'® (ICT Governance Group, Directorate forG&ernment, Ministry of State
Administration and Local SeFovernmentg medium term)

V Evaluate which ICT services should be brougittounse by preparing feasibility anmbst studies
comparing vendor and governmeptovided services. (ICT Governance Groopedium term)

V Create a disaster recovery site for data collected by courts and prosecutorsc(iéxium term)

Recommendation 44:

Develop a cadre ofvell-trained local ICT staff with dined responsibilitiesi®® Even with more robust
central ICT support services, individual courts require local ICT staff forlifrensupport which, if not
rectified can reduce employee effectiveness and inhibit service delivery. Most of the recommediation
this section can be expected to require nrahge upfront investments (of between 100,000 and 500,000
EUR) and could begin in the medium term aftetical ICT operations are stabilized.

V Develop a staffing plan to add more specialized ICT staffritical area¥® with appropriate
education and experience and knowledge of court operatidhglCT Governance Groupshort
term)

V Establish ICT career streams in critical areas to ensure that the interests of the judicial sector are well
managed in partneship with the private sector and other implementation partners. (M®Jedium
term)

V Create ICT staffing norms within courts and PPOs relative to total number of staff in each location.
Hire suffident and appropriatelyexperienced staff at each court, or regionally to cover a number of
smaller Courts. (MOJ, HIC, §lt&dium term)

V Conduct a needs assessment of ICT staff training needs. Based on the needs assessment, develop a
training program for ICT staff. (ICT GoverweGroup; medium term)

Vv

Recommendation 45:

Enhance existing case management systems by ensuring all available functions are used and that sufficient
training is provided. Add several critical features and fields that are generally present in case management
systems. Improe server performancé!! Upgrading AVP software and servers, while more costly, should
begin now.

V Provide trainingon case management functionality fgudges and court staff. Provide specific
training on data entry for court staffapplying lessons from ¢hCommercial Courts. (M@Jshort
term)

V Conduct periodic audits of case management system entries to ensure accuracy and consistency.
(MOJg medium term)

V Develop a cost estimate for identified improvements in AVP that do not require a complete overhaul
of the system. (MO(g short term)

107 Details should include: level and ownership of source code; how corrective preventative and upgrade maintenance will be
provided, and fixed rates for regular maintenance; detailghef development services to be provided; effective version release
management so there are no conflicting versions; specifics of how help desk services will be provided (online, on th& phone,
person) and the times of services for each mode of delivemgquirement that vendors create trouble tickets and report on most
common help desk assistance and interventions; and specific sanctions if contract terms are not met.

108 This recommendation aligns with NJRS Strategic Guideline 5.2.13: Motivatirgesaining ICT staff.

109 Critical areas include project management, enterprise architecture, system integration, application management, infrastructur
and operations management, information security, business process analysis, information managementcu@henrd, technical
writing, and so forth.

110 There is also a clear need for trained statisticians, data management professionals, and reporting analysts within ahe judici
sector. See discussion in Governance and Manage@keapter

111 This recommendation aligns with NJRS Strategic Guideline 5.2.6: Improving efficiency of ICT operations through performance
measurement.
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V  Extend functionality of AVP to include electronic document flows. ({i@ddium term)

V Investigate causes of slow server communication speed, and upgrade servers and WAN connections
where neededto improve the speed of transt@ions. Replace distributed AVP architecture (where
SIFOK O2dzNIIi KIFa AdGa 26y ASNIBSNDL gAGK 1 NASNJ &
Report. (MO& medium term)

Recommendation 46:

Implement standard (or at least consistent) information management practicGsoss the judiciary to
improve the quality of recorekeeping and enable sectewide data analysig!? Resolve problems with the
statistical reporting in the2 dzR A Oautbriied dystems so that data from courts are consistently
submitted, accurate and, tthe extent possible, generated by the system and not by manual calculations.
Lowcost but highreturn activities should&dommence in the short termntroduction of a statistical umbrella

is estimated at three to six months of person effort and should belémented in the short to medium
term.

V Determine which data fields in AVP should be mandatory and introduce those and greater field
validation to AVP to enhance the quality of system data. (ICT Governance Groupshidterm)

V Evaluate how the dashbodrfunction of BPMIS can be aligned into existing case management
systems. (ICT Governance Group, ¢id@dium term)

V Define detailed technical requirements, architecture, and implementation plans for an Information
Integration, Data Warehouse and Businesgelligence Solution to support decisionaking,
management reporting, and access to case file information and history regardless of format and
system of record. (ICT Governance Group, El@&dium term}*3

V Develop and formalize data management mechanismssistent with ISO/IEC TR 10032:2003
framework to include (ICT Governance Grgupedium term and ongoing):

0 A sectorwide Corporate Data Model and Data Dictionary to document and maintain
business and technical definitions across time and falidéalogue with judges, managers
and staff1*

o Data management processes, including data management roles and responsibility, data
ownership and stewardship.

0 A data quality management process that includes ongoing maintenance and review of the
data across subject areas (see 1SO 8000 Standard for Data quality and Master Data).

o Data quality audits on a regular basis, including auditsusfness processes.

Recommendation 47:

Linik G0KS 2dzRAOAFNEBQA L/ ¢ aeadsSvya | yR aKP EblisRiagO dzy Sy
standards should begin in the short term and continue into the medium term. These activities will require a
moderate investment. The first and most criticdltbese activities is estimated at 20,000 to 100,@0R
Development of data exchange protocols is likely to be in the 100,000 Euro faMgkile electronic data

flows between the courts would be quite costly, improving scanning to allow document sliedangwcost
alternative.

112 This recommendation aligns with NJRS Strategic Guideline 5.2.4: Achieving uniformity of ICT services, tools dadicnesiso

the entire judicial sector.

113 This task should follow the overall Technology Architecture assessment

114 This also will be the basis for a Metadata registry that will enable a metafiaten exchange of data internally and externally

(see ISO/IEC1179 standard for representing an organizations data in a metadata registry).The exchange is based on exact semantic
definitions of data elements independent of their representation in particular systems.

115 This recommendation aligns with NJRS StrategiicléBne 5.2.11: Introducing diversified communication channels by using
modern ICT tools.

116 This contrasts to migrating to a single system, which is estimated at a minimum of 500,000 EUR and in excess of 1,000 person
days of effort not including associatéicenses and communication connections. The judiciary also does not have the specialized staff
needed to manage this transition and is unlikely to for the medium to longer term.
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V  Ensure interoperability by developing and implementing standards required of vendors/ developers.
C2NJ SEIFIYLX §2 SOSNR L/ ¢ aeaiasSy ySSrRa G2 oS Fof.
names, relevant dates, assgphjudge) using XML structures. (ICT Governance @rshprt term)

V Review standards for scanning documetatsncrease the number and types of documents scanned
Address existing barriers to scanning by increasing the quantity and quality of scanners and
strengthening server capability. (ICT Governance Group,qui@dium term)

V Develop data exchange protocols to improve interoperability between existing systems. Install
middleware to allow integration of data among existing systems. ({i@®ddium term)

V Ingall and use middleware to share data between the courts and prosecutors. (ICT Governance
Group, MO¢ long term)

V Expand data exchange protocols and common technical standards to allow interoperability between
the judiciary and external institutions, theaw enforcement, the National Criminal Sanction
database, and financial institutions. (MQIlbng term)

Recommendation 48:

Capitalize on qustice by moving beyond providing information about the system to providing specific
case information and allowing twawvay interaction (e.g., paying fees, completing forms)’ Doing so will

also allow Serbia to take advantage of the European Justice Portal asstoprehop for citizen access. The
cost of implementing the shownd medium term recommendations is estimated in the ICT Strategy Report
at less than 20,00BUR

V Evalate the efiling pilot!'® make changes as needed, and expand to other Coétirtslpon
expansion, shift resources in courts from data entry to tasks which support the modest costs of
implementing efiling. (ICT Governance Grogpnedium term)

V Create common lok-andfeel standards for all court websites. Improve existing websites or create
new websites for all first instanceourts to move from basic functionality to providing dynamic,
casespecific information and allowingyvo-way interaction, includindorms to be downloaded for
completion. (HJC, S€E@ediumterm)

V Develop common standards about appellate decisions to be uploaded to the public websites. (SCC
medium term)

V t NBLI NB (2 LI NI-justick ktlatég$ presofibing & BuropeprQlastic8aPas a one
stop shop for citizen access. (ICT Governance Gytang term)

Recommendation 49:
Require new and continuing employees to demonstrate computer literacy and provide staff with relevant
ICT trainingt?° Computer literacy requirements should be introduced in ghert term with training in case
management systems implemented in the medium term. Costs of this item are unknown but are likely to be
moderate.
V Require that all future job classifications in the sector require a minimum level computer software
and word pocessing skills. (MOJ, HIC, SPC, Gpsintsrt term)
V Provide ICT literacy course to judges, prosecutors and court &fdfr ICT refresher courses-giie
in courts (MOJ, HJC, SGGhort term)
V Develop araining programfocusing oncase management system training. Distinguish between ICT
specialists, supeusers, and other employees to tailor ICT needs to different,stadfuding on the

117 This recommendation aligns with NJRS Strategic Guideline 5.2.13: Ingréasitevel of information available across judicial

sector.

118 |mplementation at the pilot courts required only that two personal computers, two printers, one reader and scanner for each
court, a smart card for each participant, and a shared time stampuattc

119 This recommendation aligns with NJRS Strategic Guideline 5.2.15: Improving of the functionality and coverage of the judicial
sector by ICT systems.

120 This recommendation aligns with NJRS Strategic Guideline 5.2.9: Improving ICT competencies of end users, ICT staff and
management.
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benefits of information management (case data capture and quality) and how statistical reportin
can assist their wotKHJC, SPC, Judicial Academmedium term)
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e. Infrastructure Management

I.  Main Findings

88. The overall condition of justice sector infrastructure is very poor.The newcourt network brings
Serbia to the EU average of number of court locations per 100;666 —

inhabitants. Howevermostfacilities arebetween 30 to 60 years olg Most facilities are between' 30to
and havereceivedonly minimalmaintenance fothe last20yearsor | 60 years old andave received
more. Electrical installations in many judicial facilities are so dire tha@nly minimal maintenance for the
they are unable to suppormuch neededinvestments in ICTIt is last 20 years or more.
clear that significant investments in infrastructure will be required to enable the system to perform in a

manner that is consistent witBuropearstandards.

89. The insufficient capacity ofexisting infrastructure affects service deliveryThere is adck of
courtrooms in courts and interview rooms in PPOsPoor working conditions are identified by many
stakeholders as a significant reason for reduced quality of court sendoestscommonly occupy buildings
designatedas cultural heritage siteswhich makesmaintenance andenovation difficult and expensivén

addition to maintenance challenges, sorbeildingswere notdesigned to becourts and do not providea

functional spaceln many cases, two or three judges share a single office space an& st WOK I Y6 S N
their courtrooms, creating concerns for privacy and secubgspite this existing courtrooms are not used
optimally. Hearings are held only in the mornings and schedules could be tighter to maximize the use of this
scarce resource. THack of spacalso create®bstacle to reforms that would improve service delivery, such

as the establishment of preparatory departments.

90. Management of judicial infrastructure is ineffectiveData areonly partially available and the
system lacks basic information, such as the number of facil'tie% . .
under its control and confirmation of their ownership The sector lacks basic mforr_ngﬂo
Responsibilitieswere split between the MOJ for facilitiesand the such_as the number of fgcnm_es
HJC and the SHG@r operating costsThis is now consolidated wit under its con.trol and cqnflrmatlor
the MOJE KS ahwWQa Lyo@sadySyd 538LI NIy WPReWnershipsr {a oOdz
charge, has insufficient capacity terms of staff, skills and funding to perforns functions At the same

time, the Councils lack statiedicated to this tasknd do not yethave a plarfor how to build their capacity

for this purpose.The disbursement rates for capital expenditures are,lawd funds are routinelfost o
reallocatedin the supplementary budget proce$s meet other needssuch as payment of arrears

91. There are no design standards or maintenance protocd
for courts and PPOs This results an inadequate number, size, a
type of courtrooms andPPOsas well as inadequate access for
people with limited mobility and subptimal working conditionsni
judicial facilities.

IsdDisbursement rates for capital ar
n :
low, and funds are routinely lost
or reallocated in the
supplementary budget process t
meet other needs, such as
payment ofarrears.
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li.  Recommendations and Next Steps

Recommendation 50:
Conduct an inventory of all buildings in the judiciary, clarify ownership of each building and assess its
current condition?! Thisactivity can commencén the short termand continue in the medium terrfor
moderate costs.
V  Confirm that the MOJ (and not the HJC) is responsible for maintaining the inventory and secure
funding through the state budget to prepare the inventory. (MOJ, HIC,dq\W0é1t term)
V  Conduct theinventory, applying lessons from the USAlInded JRGA project for the Misdemeanor
Courts. Include basic information, such as ownership of buildamg$.anassessment of conditions.
(MOJ with HIC, Sk@edium term)

Recommendation 51:
Based on the inventory, create an adequatdiynded infrastructure plan that enables muHlyear
implementation. Closely monitorthe implementation of the plan to ensure that budgets are fully
executedin accordance with the plad?? These items can be accomplished in the medium and long term.
Overallcosts for full implementation will be significant, but donors may be willing to provide support,
particularly if the judiciary makes progress in the implementation of other recommendations outlined in this
Review.
V Increase the capacity of thevestment Deartment by reallocating staff within the MOJ (or from
other ministries) and provide relevant training. (M{shortterm)
V Develop, regularly update and continuously implement a long term investment strategy for
renovation of facilities. (MOJ, HIC, SR, wternational assistance medium to long term)

Recommendation 52:
Ensure the maximum use of scarce courtrooms and investigative chami¥érdlaximizing use of
courtrooms can be done quickly, without funds.
V Expand the daily court schedule to ensure that hearings takeeptaroughout the day using
facilities to their maximum capacity. (Court Presidents with Court Managshmsrt term)

Recommendation 53:
Develop guidelines with minimum rules for design and maintenance standards for Courts and PP@s.
expert team or workinggroup shoulddevelop terms of reference for developing design and maintenance
3dZA RSt AySad LaD RS@St2LISR I Waz2zRSft / 2dz2NI DdzZA RSt AY
standards. Standards for the number, size and configuration of courtrooms and emarale needed to
RSGSN¥YAYS SI OK T IOrhd standar@sishobldh ipfidt Nib 066 ¢f iexisting space. Tasks
commence in the medium term and involve moderate costs.

V Conduct a functional analysis of tleeirrent needs of users. (MOJ ooordination with HIC, SRC

medium term)
V Develop the design and maintenance guidelines. (MOJ through external consgltaptiumterm)

121 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences between th&@8JC and S
on one side and the MOJ on the other in regards to competences related with the budget; Strategic Guideline 1.2.3.

122 This recommendation aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
basedonKS f S@Sf 2F LINA2NARGe G2 SyloftS GKS aAayradNRQa FaasSaavySyl
the SPC.

123 This recommendation aligns with NJRS Strategic Guideline 5.3.4: Infrastructural investments in courts and prosettiéen fac
targeted at tackling the lack of courtrooms and prosecutorial cabinets, thereby increasing the number of trial days per judge
reducing the time between the two hearings and significantly expediting the investigative proceedings.

124 This recommendaon aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
olaSR 2y GKS tS@St 2F LINA2NARGe G2 SylofS GKS aAyAraHnEaad | aas
the SPC.

125 Recommendation Number CM/Rec(2010)12, Council of Ministers on judges: independence, efficiency and responsibilities.

52



Serbia Judicial Functional Review Summary of Findings >mfrastructure

V Form an infrastructure team with appropriate background and experience represehgygimary
institutions to set stndards for number of needed courtrooms and chambers, as well as appropriate
size and configuration standards taking into account the profile of the Court/PPO and the physical
limitations of each facility. (MOJ, HIC, §R@dium term)

V Secure state ahinternational funding support(MOJX; long term)

Recommendation 54:
Improve access to courthouses and PPOs to persons with physical disabffifisaproved information can
be provided and initial assessments conducted in the short term at low cost.
V Provide physical layout infmation on court websites, including information about restrictions to
accessibility(HICSCGE short term)
V Conduct a campaign to raise awareness among judges and staff about access limitations for those
with physical disabilities, applying lessons friima current campaign in LeskovBasic Court(HI,
short term)
V Assess structural impediments for persons with physical disabilities and evaluate the effectiveness of
signs and markers. (M@QJdnedium term)
V Improve court and prosecutor facilities taccommodate the needs of persons with physical
disabilities. (MQdlong term)

126 This recommendation aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
basedonthd S@St 2F LINA2NAGE G2 SyloftS (GKS aiAyAadNeBRQa FaasSaavySyid
the SPC.
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Part 1: External Performance Assessment

Part 1 of the Functional Review examines @S NF 2 NI yOS 2F { SNDBAIl Qa4 2dzRA:
efficiency of justice service delivery, the quality of justice services, and access to justice services.
Assessments are made against the indicators and references in Part 1 of the Performance Fkafaewo
Annex 3.

1. Demand for Justice Services (Caseloads and Workloads)

Chapter Summary

1. Court performance should be measured in light of the demand for court services including the
guantity and nature of cases, workloads, and changes in those factmer time.

2. Demand for court services in Serbia is weaker than EU averaféisen measured relative to
population, Serbian courts receive around 13.8 incoming cases per 100 inhabitants, which is slightly lower
than the EU average. Meanwhile, Serbia hasrlyedouble the ratio of judgeto-population than the EU
average, with over 39 judges per 100,000 inhabitants. As a result, the incoming caseloads per judge in Serbia
are approximately half the EU averd@feand are also lower than most EU11 Member Stated @egional
neighbors.

3. Caseload figures in Serbia are also highly inflatad: y& YI G GSN&E I NB O2dzy i SR
not be considered as such in other systefisMuch of the caseload is composed of cases requiring little
judicial work, such as enfoement cases, with a number twice as high as the EU average, and a large
number of old inactive cases. Caseload inflation can result in misleading statements about the real demand
pressures facing the judiciary. Once case numbers are sifted and furthgzadgjudicial workloads appear

to be modest.

4, Caseloads are distributed unevenly among courts and without any clear patt&aome small courts

are extremely busy, whilst larger ones are less so. Higher Courts and Appeals Courts receive a comparatively
small caseload on average. A series of painful reforms and cowngamnizations have done little to address

the uneven caseload distribution.

5. Demand for court services is also falling significantyeclines are most apparent in Basic and
Commercial Cots where the number of incoming cases fell by over-tried and onehalf respectively
from 2010 to 2013. The decline is likely attributable to the transfer of judicial functions to other private or
public actors and the decrease in affordability of cosetvices. As a result, workloads are falling and the
average incoming caseloads of judges across the court system declined-thirdrfeom 2010 to 2013.

6. Even so, judges, prosecutors and staff throughout the system report feeling busy and
overburdened with work. The reasons lie in the systemic problems in the way the system operates that
undermine external and internal performance, and not in the numbers of judges, staff, or cases. Therefore it
is the systemic problems, and their possible solutions, whietthe focus of the Functional Review Report.

127 According to the CEPEQ, Serbia in 2012, the judiciary received on average 350 incoming cases per judge, whereas the EU
average was 840. A more conservative EU average, which removes certain outliers, is 453 incoming cases per judge, which is
approximately 30 percent higher than in Serbia.

128 As one example of case inflation, a criminal investigation counts as one caséh¢hensuing trial counts as a separate case. If

the decision is appealed, the appeal is a separate case, and if the appeal resultdrialahren that too counts as a separate case. If

the criminal trial raises an issue of compensation to the vidiiran the compensation aspects is a separate civil case.
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a. Introduction

7. Performance should not be assessed in a vacugnevaluating what courts do requires an
understanding of the quantity and nature of the demand for their services, as well as changes in those
factors over time'?® Whether assessing a single court, an entire national judiciary, or comparing courts in
different countries, absolute numbers reveal little information. The important questions are always relative:
demand compared to population, incomiegses compared to the number of judges, or output compared to
incoming demand. In the absence of a casgghting methodology, this analysis attempts to distinguish
between case types where possible.

b. Overall Demand and Litigation Rate
8. In 2013, the judiial system received approximately 1,796,166 incoming cases in total across all
courts’®¢ KSasS wOIFrasSaQ AyOftdzZRS I fI NHS ydzYoSNJ 2F &Yl ff
smaller number of complex cases, with little differentiation betwebem.
9. The Basic and Misdemeanor Courts bear the largest number of cabetiveen them they receive
80 percent of all incoming caseBor most court users, their experience with the judicial system occurs here.

Figure 1shows the breakdown between incdng cases across court types in 2013.

Figurel: Incoming Cases by Court Type, 2613

Administrative Cour Supreme Court of
21,612 Cassation 11,544

Appellate Courts
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Higher Courts
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Commercial Appellate
Court 11,666

129|n thisChaptee WRSYI yRQ NBTFSNABE KSNB G2 AyO2Yyay3a OFrasSasz yz2iad G2 oNRI
way to the court and crystalized in an incoming case. For a discusf unmet demand and reasons for why citizens do not take

cases to court, see the Access to Justice Chapter.

130 The SCC Annual Report for 2013 quotes a slightly higher figure of 1,800,746. The difference (4,580 cases) lies inedisorepanci

the numbe of incoming cases in courts in Vranje and Pirot for that year. The difference is well within the margin of error does not
impact the analysis or findings of the Functional Review.

131 All caseload data used for the Functional Review are contained atMbgadata Table, World Bank. (Available at:
http://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview). Data in the Megadata Table is sourced from the SCC (in addition to

its Annual Reports) as well as supplementary sources and have been cleaned and triangulated to the extent possible to ensure the
quality and reliability of analysis and findings. For further discussion on the methodologdniser 1 Methodology
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10. Serbia is not a more litigious place than elsewhere in Eurgpedeed it may be less litigious than

EU counterparts! & | LINR LJ2 NIi A 2y RigatiohJate)dzhith inkaBuyeE thd nBriderof-fikdtd
instance incoming cases per 100 inhabitants) was roughly comparable with the EU aV&rdge2012,

Serbia received approximately 13.8 incoming cases per 100 inhabitants. This suggests that around one in

aSPSy {SNBAlLya KFra I OF&asS Ay O02daNI® {SNDBAIFIQa fAGA
cases per 100 inhabitants (sE@ure 2.1* Thus it appears that the general cultural perception that Serbians
KFE2S + WiAGATA2dza YSyGlrftAideQs oKAOK gt a adz33asSaidsSR
Figure2: Incoming First Instance Ne@riminal Cases per 100 inhahitts (2012)%

[2]

€ 16

IS

2 14 -

©

€12 -

o

=] 10 +

R

©

O 4 -

g

é 2 -

o

2 0-

- Total Non-  Total Civiland  Civil and Civil and Enforcement Administrative

Criminal Commercial Commercial Commercial
Litigious Non-Litigious
m EU Average H Serbia

11. ' f 6K2dzAK {SNBAIFI Q& fAGAIFGAZ2Y NI GS NRdAKf& YI{C

in how that caseload is distributed and what is countdd { SND A Q& Sy F2NOSYSyid Of
European average, whereas incomigministrative and civil nofitigious cases are far lower than the EU
average. Some of these differences are explained by how cases are directed and processed, as well as what
Ozdzyta & | BebiaFoiexamples & more énhforsement casesogprivate enforcement
F3Syidaz 6aSS 9y F2NOSYSyid {SOGA2y0vE {SNBAIFIQA fAGAIT]

132Data from EU Member States is from & Justice Scoreboard 20daked on 2012 dat&e European Commission, Directorate

General for Justicelhe EU Justice Scoreboard 2014{ SNB A RFGF Aa GF 1Sy FNRY {SNBAI Q& &c
data. This covers only civil and administrative matters and does not include criminal casél@imdsclear how Serbian authorities
delineated between first and second instance courts when completing the CEPEJ Questionnaire, so further analysis mdtdata is
possible.When case number inflation is accounted for (such as deGbledzy GAy 3 2F OFasSax 101 2F 22
litigiousness may be even lower.

133 The total number of cases shown in Figure 1 would not all count in the litigationasténose figures include some second or

third instance cases. This is roughly equivalent to those entering the Basic, Misdemeanor and Commercial Courts, anésome cas
initiating at the ngher Court level. The rest, comprlsmg appeals and cassationituteast S|gn|f|cant amount of additional
g2NJft2FR F2NJ 20KSNJ O2dzNIia odzi A& y2G AyOfdzRSR Ay GKS WEAGAII
134 Since Serbian statistics are usually not broken down into these categories, figures may not match with those shown in their
further analysisere. For its submission to CEPEJ, Serbia had to rework its categories to comply with the CEPEJ QuédatioBRkhire.

data, seeEU Justice Scoreboard 20bdged on 2012 datalror Serbian data, segerbian official statistics provided to CEPEJ in 2013

for 2012.
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2E MY 2KIFG | w 1asSQ Aa FYyR 126 GKS 5STAYyAGAZ2Y | F

Serbia counts as an incoming case several items that mostyikélould not remain in this categoryzor example,
YIye adeadasSvyaQ SyF2NOSYSyd Aa y20 O2yaAiARSNBR Fa |

criminal investigations and criminal trials. Similarly, a trial, its appeal, anckiit®l are each counted as separal
cases. (This has a large impact on caseloads, because a retrial is the most common result of a successful
{SNBALF®O !'a F NBadzZ 6§ GKS ydzYoSNI 2F WwWOFrasSaqQ Ay (K

Judicial workload is alifferent concept from the number of casedudicial workload includes a range of additior
acts that represent real work for judges and the staff who support them. For example, appeals should arguabl
new caseload even though they represent warkjfidges. It also does not include cases that involve little jud
work, such as enforcement cases. Understanding judicial caseload also shows what happens to cases once
the systenx;, whether, for example, most cases are decided in theifissancé® or instead go to endless, sometimg
OANDdzf  NE FLIJISHEa FyR NS NBOeOf SR a WySg 2fR RS

Given challenges with the existing court statistics, the Review will be as specific as possible in what is mes
given the current existing dataln many examples, it is not possible to distinguish truly new (first instance) inco
OFasSt2FRa FNBY G(KS NBadoe /2YLINIGA@BS RIEGEF FNBY
automated registries are made, it will be important to consithenv these dimensions of judicial work can
measured and counted separately.

12. Demand for court services is also declining significanglyhe number of incoming cases fell by
over 24 percent from 2011 to 2013As shown inFigure 3 the decline is mostmpnounced in the Basic,
Commercial, and Misdemeanor Courts.

13. There are likely two primary reasons why incoming cases are fallifigst and most likely, there
KIS 06SSy aA3ayAFTFAOFIy G OKIFy3aSa Ay (K Sactdmsdahiivateor Y I y R
other public actors. (See Box 2 below.) Secondly, economic factors may have reduced the demand for court
services:®

2E HY ¢KS {KNAY(lAYy3 alyRIGS 2F {SNbBAIQa / 2dzNIia

An important reason why demand for court services is falling is that several of their services have transitiong
other providers.These changes have had, and will have, an impact on incoming cases to various degree
effects will not, however, @liinate court backlog created under prior laws. This backlog will remain until the ¢
find other means to dispose of those cases.

Bankruptcy trustees In 2005, bankruptcy trustees were introduced to review bankruptcy cases filed i
Commercial Coustto determine if debtors own any assets that could be available for distribution to creditors.
cases did not have an effect on demand because bankruptcy cases still required judicial action, and-egspdieg
the supervision of bankruptcy prasdings remain with the courts as befofeurther, trustee cases constitute a sm
percentage of the Commercial Court caselgdoankruptcy trustees handled around 794 cases from 2005 to 2
though that figure has since grown.

135This is a goal of many judiciaries and one put into effect by the Swedish courts a decade ago (Svensson, 2007).

136 Studies show that competing factors explain how economic downturn affects the number of incoming cases and the litigation rat
in the US and Western Europe. (See Bachmeier, L. et al. PO83/olume of Federal Litigation and the Macroecondntgrnatioral
Review of Law and Econom®4(2):191207.) In nontlitigious cases, economic downturn tends to increase the number of insolvency
and probate applications, but dampened activity may reduce transactions, such as property registrations. In litigiqudechsies)

firm revenues encourage firms to reduce litigation to minimize costs which are increasingly unaffordable, yet it alsogesscoura
some firms to pursue wrongdoers more aggressively. In Serbia, it is not possible to conclude that economic dwentaused the

fall in incoming cases. However, data from World Bank surveys, as well as interviews and stakeholder dialogue, suggests that
affordability is the driving factor in business decisinaking, and firms express concern that courts costs aoee@singly
unaffordable to them. For analysis of the affordability of court services, see the Access to Justice Chapter./8eesdso Justice
Survey World Bank MDTFBSS, 2014.
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Land registries From 2009the role of land registries was transitioned from the courts to a Cadaster. Before
court staff at the 1l Municipal Court in Belgrade were said to deal with around 300,000 cases pémnyedisputes
over land remain with the courts as before.

Private Enforcement Agenté LYy HAaMHI Sy TFT2NOSYSyd | 3Syda oyz2e (
divest from court bailiffs the enforcement of certain types of disputes relating to monetary enforcement, and

focusing on the enforcement of paid utility bills. This transition led to a sharp fall in new incoming cases in the

Courts in 2013. The change may also affect caseloads in the Commercial and Misdemeanor Courts, b
identifiable in the statistics provided.

Criminal investigtion: In 2013, the function of criminal investigation was transferred from investigating judges t
prosecution service under the 2013 CPC. As a result, approximately 38,871 cases were transferred from the
the prosecution offices, comprisiagound 658 cases from the Higher Courts to the Higher PPOs, and the rem
38,213 cases from the Basic Courts to the Basic PROshown inFigure 4and Figure 5 criminal investigation
represents a minor portion of Basic and Higher Court caseldaid. transfer will therefore have less effect
litigation rates and demand, and courts will maintain a role in overseeing the process and may still cour
interventions as cases. (It is, however, having significant impacts on prosecution worttisaassed below.)

Geographic coverage of the court netwarkihe geographic coverage of the network has also decreased.
January ¥, 2014, Kosovska Mitrovica is no longer part of the new court network in Serbia. UndBruteels
Agreement signed iApril 2013, it has been agreed that the judicial authorities in -8erbinated north Kosovo wil
be integrated into, and operate within, the Pristinan legal framework; and the appellate court in Pristina v
establish a panel composed of a majoritykafsovo Serb judges to deal with all municipalities where Serbs forn
majority. The Review team is not aware of any HJC and MOJPA plans of transferring cases or staff
prosecutors and administrative staff) from Kosovska Mitrovica into the Secbiart network.

Private notaries The introduction of private notaries will significantly reduce the number oflitigious civil cases
that come before the courts. However, no analysis has been undertaken of the likely impacts of these ref
exising caseloads. In 2013, the Basic Courts resolved more than 700,000 verification cases, including the ve
of nonpublic documents, signatures, handwriting and copies of documents, and documents intended for use
Beyond that, statistics onam-litigious caseloads in the case management system (AVP) do not disaggregal
categories of cases that will become eligible for private notary services, so the Review team was unable to
more precisely the likely impacts. Private notary sessare, however, predicted to significantly reduce the worklo
of registry staff but are unlikely to impact judicial workloads. For discussion on the corresponding need f
reduction programs in courts, see the Human Resources Chapter. For disciighie financial impacts of strippin
courts of verification services, see the Financial Management Chapter.

Mediation: Should mediation remerge in Serbia, it too may reduce workloadsder the new Mediation Law,
mediation could be applied in a ramgf cases including property lawsuits, family, commercial, administra
consumer, environment and labor cases, and in the determination of damages in criminal and misdemeanag
The Law offers some incentives to court users to mediate. Courtwostd be waived in cases that have be
initiated but are successfully mediated before the first trial hearing. Further, mediator tariffs would be defined
MOJ rather than the Center for Mediation which previously set high tariffs that deterred. Wether such
incentives are sufficient to overcome previously failed reforms and promote mediation of disputes is another
For a further discussion of mediation, see the Access to Justice Chapter.

Limits on successive appeal& final change, with some impact on apparent litigation rates although not
mandate, is the limitation on second appeals. This provision was introduced in 2010 as an amendment to the
Codes, and remained in the Civil Procedures Code enacteddn2@m 2010 onward, while an initial appeal m
remand a case for retrial, a second appeal will conclude with a judgment by the appellate court.
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c. Demand for Justice Services by Court Type

14. The decline in demand affects some court types more than othérse Basic, Misdemeanor, and
Commercial Courts have been the most affected, while the Higher and Appellate Courts have been more
stable!®’

Figure3: Incoming Cases by Court Type, 2e2m 338
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15. The Basic Courts have been most affected, with a 35 percent fall in incoming é¢&sEse impact

2F GKS O02dzNIiaQ OKIFy3IAy3d YIYRIFIGS Aa @GraroftsS gKSy
Figure 4. The numbers of enforcement cases reducgphiicantly since the introduction of enforcement
agents in 2011, but some new enforcement cases still enter the court system. The numbers of criminal
investigations fell in 2013 when the CPC was introduced, and will soon disappear as prodedution
investigation proceeds. Taking into account that enforcement cases require little judicial work, judges in
Basic Courts will be left with a balanced workload of civil litigious cases, ciditigimus cases, and a small
caseload of criminal trials.

Figure4: Number of Incoming Cases Basic Courts, 200034°
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137 The Administrative, Higher Commercial, and Higher Misdemeanor Cuawrésvery few cases, so few that they nearly disappear
from the graph. What may not therefore be evident is that among the different courts only the Administrative Court shows an
increase in incoming cases from 15,536 to 21,612 cases. Due to the smallthizdatter courts and lack of data, these three courts

will not be further analyzed in detail in this section.

138 Megadata Table, World Bank. (Available laitp://www.mdtfis s.org.rs/en/serbigudicatfunctionatreview).

139 The Basic Courts received 1,397,677 incoming cases in 2010 and 901,677 in 2013.

140 Megadata Table, World Bank. (Available fitp://www.mdtfiss.org.rs/en/serbiajudicalfunctionalreview).
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16. In the Misdemeanor Courts (the second busiest courts), incoming cases declined by 12 percent
from 2011 to 2013 Around 60 percent of their caseload is traffic cases, and the rest comprises a mix of
minor offences relating to tax, customs, public procurement, corruption, etc.

17. In the Commercial Courts, incoming cases fell by nearly 50 per¢&ithe Commercial Courts are

now on a par with Higher and Appellate Courts in terms of caseloadSsizh. marked declines may well be
related to economic factors, described above. The addition of 31 Commercial Court judges between 2011
and 2012 further decreased average caseloads per judge, leaving judges in Commercial Courts with much
lower workloads tha before.

18. In the Higher Courts, the number of incoming cases remains fairly 1#t#out some of the volume

of new incoming cases may soon shift from the Basic to Higher Coisendments to the Civil Procedure
Code proposed by the Government in May 20&duce monetary thresholds so that lower value cases may
be litigated in the less dense Higher Coufts.

Figure5: Number of Incoming Cases in Higher Courts, 220034°
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141 Misdemeanor Court incoming cases felm 602,761 in 2011 to 532,201 in 2013. Statistics provided by the SCC do not further
disaggregate misdemeanor cases, for which reason separate enartet repeated here.

142 Commercial Court incoming cases fell from 167,372 in 2010 to 94,417 in 2013. Statistics provided by the SCC do not further
disaggregate commercial cases, for which reason separate charts are not repeated here.

143There was an expésd decline in criminal investigations and a less explicable rise in enforcement, as well as in civil claim appeals
(small appellation).

144 For example, monetary thresholds for review (as an extraordinary legal remedy) have been reduced from 100,0000600R to

EUR, although these are unlikely to have a significant impact on the overall numbers of new incoming cases for civilheases in
Higher Courts.

1451n this and the following charts, readers should note the change in scale ttenttethe size ofrigure4. Together, Higher and
Appellate Courts currently receive about 20 percent of the number of cases entering Basic Courts, up from about 1hpg20dent
Megadata Table, World Bank. (Available fattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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19. The Appellate Courts also have a fairly small number of incoming cases Kgpee6), but the
number is increasing slightl}#°

Figure6: Incoming Cases in Appellate Courts, 2ep@m 34’
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d. Demographic Differences in Demand

20. There are also striking demographic differences in demand for court services in Serbia, which
cannot beexplained by common assumptiong\s one might expect, there is a strong relationship between
RSYFYR T2NJ 2dzaGA 0SS aSNBAOSA | yR (i KS2Hoeldzhdrelisindy A Y
such relationship between urbanization levels and lkitigation rate as shown ifrigure7 below. Thus, the

data do not support the common hypothesis that eityellers demand court services disproportionately

more, nor that city courts are the busiest relatively speaking. To the contrary, the data reaeabthe rural

and semirural areas place significant demand on justice services, while other more urbanized areas have
less demand. This also supports the view that some small courts in less urban areas receive much demand.

Figure7: Basic Courtg Incoming Cases per 100k Inhabitants vs. Urbanization Level, 2013
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146 Appellate Court data for 2010 would not be representativéidé A & 61+ & GKF G O2dz2NI Q& FANBG &SN 2
therefore have been high to accommodate pemt demand for appeals of civil cases.

147 Megadata Table, World Bank. (Available lsitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

8¢ KS ydzYoSNJ 2F Ol asSa Ay | 3IAGSy O2dz2NIQa 2 dzNR a R Athedldrgenthe O 2 NNB f
population, particularly the urban popul&ty o6Ay RA&AONBGS |Y2dzydao Ay |+ LI NIAOdz I NI ¢
number of incoming cases as well as the greater the number of dispositions and pending cases.

149 Megadata Table, World Bank. (Available fitp://www.mdtfiss.org.rs/en/serbiajudicalfunctionalreview).
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A % 4 A x

21. la SELISOGSRE GKSNB Aa || aGNRy3a LRAAGADBS NBE | G
jurisdiction;**® however, there is no such relationship between income per capita and litigation rate.

Thus, the data do not support the common hypothesis that wealthier individuals avail themselves of court
services disproportionately more, nor that the silent and less-olfemain passive to their justice needs.

To the contrary, the da reveal that some poorer areas place significant demand on justice services, while
other poor areas receive less demand. Courts in some affluent areas receive high demand and otHers less.

Figure8: Basic CourtsIncoming Cases per 100k Inhabitants. Total Net Income per Capita, 2043
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e. Caseloads per Judge

22. Incoming caseload per judge illustrates how demand for justice services matches the supply of
judges’®3Figure9 shows average caseloads per judge by court type from 2010 to 2013.

23. Incoming caseloads per judge fell dramatically in the Basic, Higher, Commercial, and Appellate
Commercial CourtsOddly, incoming caseloads per judge in Higher Courts are now lower than in either the
Appeals Court or the SCC.

150/ 1 3858 2Fi0Sy O2yOSNYy vY2ySe 2N S02y2YAO | OlGA@QA(Ge ® geaydphiS |j dzSy i
jurisdiction, the higher the number of incoming cases, dispositions, and pending cases that a court will likely experience.

151 For a more detailed discussion on the relationships between geographic, demographicesmuionic factors, and court
caseloads, see the Fiscal Impact Analysis of the ¢hafé Legal Aid Law, World BaR&13, which includes a more extensive
econometric analysis.

152 Megadata Table, World Bank. (Available laitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

153 Incoming cases per judge provide a proxy for judicial caseloads and are used by the CEPEJ and others asdihattesf

demand for court services. They represent the workload of a judge in an environment where clearance rates are approXithately 1
percent and backlogs are manageahlée. that each year the number of incoming cases will comprise to the nuofbeases in
g2N)z FfGK2dzAK GKS F Oldart OFasSa gAatt OKIFy3aSed Ly { 8NbBasicc (GKS
Courts, due to backlogs. However, those backlogs do not reflect workload, because many are inactivati@mdiech or involve

little judicial work (such as enforcement cases). For backlog reduction, see the Efficiency Chapter. For options to nr&lweagks wo

see the Governance and Management Chapter.
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Figure9: Caseload per Juddsy Court Type, 201:2013>
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24. The fall in average incoming caseloads per judge is cause by two factors: the marked declines in

incoming cases, along with aimcrease in the number of judge$®
If all Serbian caseloads were to be divided by the total numbe
judges for new or reworked demand (excluding judges and case
for the SCC), Serbia would count 632 cases per judge, which
drop of around onethird from 965 cases per judge in 20%F%.

oad

of Average workloads per judge

across Serbia have fallen by

is ground onethird from 2011 to
2013.

25.

The demand pressures facing Serbian judges are far lower than the EU average and continue to
decrease.As discussed above, Serbia receives roughly the same number of incoming cases to population
than EU Member States.oMever, Serbia has around double the number of judgepopulation than EU

Member States to service that demand. In Serbia, there are around 39 judges per 100,000 inh&bitants,

whereas the EU average is 21.5 judges per 100,000 inhabtténts.

26.

On average, Serbian judges receive less half the number of incoming cases per judge than their

counterparts in EU Member StateAacording to CEPEJ, the average number of incoming cases in EU

Member States was 840 first instance romminal cases per judgé
e

in 2012, whereas in Serbia, the average was 350 per jtidg
{ SNDPAII Qa FAIdzNBa Yl & Ffaz ad%
This data suggests that Serbian judges may bed&ggent thanEU
counterparts, since about twice as many judges are needed

A

processa similarlevel of demand® If the two EU outliers whic

have very high caseloads per judge are removed from the equati@ EU average is lowered to 453 cases
per judge!®® Even on these more conservative calculations, Serbia has on average 23 percent lower first

On averag, Serbian judges

gelyedeRylgn el thg ughe

ming cases per judge thai
tOtheir counterparts in EU Membe
States.

154 Megadata Table, World Bank. (Available fattp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

155 Given differences in how courts are organized and data are kept, this Report does not present a comparison with EU Member

States. Instead, it includes only a comparison of overall Serbian caseloads.

156 These are rough measures and do not take into accdww cases are distributed among courts. However, the figures
demonstrate the relationship between overall human resources (or judges, in this case), and the size of demand for @mst serv

157Based on 2013 datdhis represents an increase from 33.7 #60,000 inhabitants in Serbia in 2010.

158 For EU data, seleU Justice Scoreboard 2Qbésed on 2012 dataThis represents alight increase from 21.3 judges per 100,000

inhabitants in 2010.

159 For EU and Serbian daseeCEPEJ Final Evaluation Repor42@ased on 2012 data). This figure was calculated on the number

of incoming norcriminal cases in firdhstance courts.

160 Current estimates may be lower still, because incoming cases fell in Serbia from 2012 to 2013.
161 These are rough measures because jurisdictional differences between countries leads to different estimations of incoming case

162 Denmark receives the largest number of incoming cases per judge, at 7,554 cases per judge, partly because it counts in its no
litigious caseload over 2 million land registry cases. Austria also has a high number of incoming cases per judgeaae,286 c

judge, partly because it counts in its ntitigious caseload over 1 million enforcement cases and over 600,000 laistryezpses.
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instance norcriminal caseloads per judge than EU Member States.

27. Serbia also has a lower average number otdming cases per judge than most of the EU11l
Member States in its regiof®® For example, in Croatia the average incoming caseloads per judge are over
62 percent higher than Serbia, with 568 incoming cases per judge in 2012. Croatia provides a more direct
comparison, given its similar legal tradition, although it has a sligtglyehijudgeto-population ratio and a
slightly lower stafto-judge ratio. Slovenia has nearly triple the number of incoming cases per judge of
Serbia, with an average of 939 incoming cases per judge in*2012all, the data suggest that the demand
presaires facing Serbian judges are generally milder than those facing judges in EU Member States in the
region.

28. In Basic Courts, the average caseload is 634 cases per judge; however, there are substantial
differences in workloads among those courtdsTablel indicates, these differences are not related to the

size of the court. Judges in some small courts are very busy, while others in some larger courts are less busy.
In an exemplary performance, the Zrenjanin Basic Court with only 27 judges has the highdeads of

919 average incoming cases per judge. The Belgrade First Basic Court counts 234 judges and 846 average
incoming cases per judge. Meanwhile, the second largest Basic Court, the Basic Court in Novi Sad, has 123
judges with a much lower averagé 507 incoming cases per judge, well under the average of 634 cases per
2dzZR3ISd ¢KSaS FTAIdNBa &dza3sSaid GKIG GKS 3ISYSNIf YvYeéli
the data. The two least ovdrurdened courts in 2013 were Kosovska Mitoavivith 62 incoming cases per

judge, and Sabac with 341 incoming cases per judge.

29. In 2013, the busiest Basic Court had over 15 times the number of incoming cases than the least
active Basic CourtHowever, if the lowend outlier (Kosovska Mitrovica) is taken out of the equation, the
range improves to around 3:1. In 2012, the Basic Court average was higher at 881 incoming cases per judge,
but there was wide variation ranging from 1,392 incoming cgsasjudge in Belgrade First Basic Court to

158 incoming cases per judge in the least busy court. It is concerning that the busiest courts are routinely
carrying at least three times the workload per judge of the least busy courts.

30. The lower workloads ir?013 were a result of a 50 percent drop in enforcement incoming cases in
Basic CourtsThe decline of incoming enforcement cases affected virtually all courts, but in some courts,
such as the Belgrade First, Belgrade Second, Vrsac, Loznica, Panceubotind, $he decline ranged from
one-third to over onehalf!® It is worth noting that 634 (or even 881) incoming cases per year are not
generally considered an excessive workload for a Basic Court judge.

Serbia too counts its nelitigious caseload, including large numbers of enforcement and verification cases, but the removal of these
two outliers provides a more consistent picture of average caseloads per judge across the EU.

163 E|lsewhere irthe region, Romania has an average incoming cases per judge are over 33 percent higher than Serbia, with 427
incoming cases per judge in 2012. Romania also has half the-foggmpulation ratio and half the statb-judge ratio to service that
demand. Blgaria has a lower number of incoming cases per judge (at 175) and has a lowetgymiilation ratio and a lower
staff-to-judge ratio. Hungary has a similar number to Serbia, with an average of 408 incoming cases per judge in 2012. However,
Hungary has lower judgeto-population ratio and a lower stafb-judge ratio to service that demand.

164t NEOAAS FAIdz2NBa 2y (G(KS 02YLRAAGAZ2Y 2F {f20SyAilQa Ol a8t 2R &
over onell KA NR 2T ¢lda@ @Bpfides 18nd re@istndand business registry cases. If that discount is applied to the 2012
figures, Slovenia would have around 75 percent more incoming cases per judge than Sexgnia also has a slightly higher judge
to-population ratio and dower staffto-judge ratio.

165 Given prior comments on issues of counting enforcement cases as actual court cases, their declining importance contaibutes to
more realistic picture of workloads.
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Tablel: Average Caseloads per Judge in B&iarts (2013)°

Court Inlc\:lsr\:1ving No. of |Caseloads Pel Court InI(\:I(()arvr\:ing No. of [ Caseloads
Cases Judges Judge Cases Judges | Per Judge

First Belgrade 206,424 234 882 |Nis 55,5622 86 646
Second Belgrade 34,555 40 864 |Novi Pazar 16,251 25 650
Bor 9,862 13 759 [Novi Sad 62,413 123 507
Valjevo 28,271 45 628 [Pancevo 19,586 40 489
\Vranje 22,237 57 390 [Paracin 13,902 27 515
\Vrsac 8,322 17 490 |Pirot 12,928 15 861
Zajecar 18,030 23 784 |Pozarevac 24,791 44 563
Zrenjanin 24,800 27 919 [Pozega 10,847 16 677
Jagodina 12,372 26 476 |Prijepolje 6,151 12 513
Kikinda 10,958 14 783 |Prokuplje 14,135 25 565
Kosovska Mitrovice 2,936 a7 62 |Smederevo 20,190 34 594
Kragujevac 36,000 70 514 |Sombor 22,066 32 690
Kraljevo 22,131 30 738 Sl\r/ﬁtrfos\'/‘lia 26,130 38 687
Krusevac 27,837 40 696 |Subotica 21,351 36 593
Leskovac 35,766 52 688 [Uzice 18,957 22 862
Loznica 9,535 19 502 |Cacak 21,927 34 645
Negotin 9,225 15 615 |Sabac 15,329 45 341

31. The graph below demonstrates the nearly random distribution of caseloadsawigs court sizelf

all judges had similar workloads, the graph would arrange all courts along a horizontal line representing a
nearly equal number of new incoming cases per gudgstead, the majority of courts are nearly clustered
toward the lefthand side of the graph. Smaller and medium size courts show caseloads across nearly the
entire range, suggesting that some small courts are very busy (with nearly 1,000 incomingerajseigie)

while others are far less busy (with around 50 cases per judge).

Figurel10: Relationship Between Average New Incoming cases per Judge and Size of Court (measured by
number of judges) in Basic Courts, 2043
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166 Megadata Table, World Bank. (Available fattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
167 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/sejbéicalfunctionatreview).
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32. There is much variation in workloads even within individual courtdudges and stakeholders

reported to the Review team that caseloads varied significantly within courts, with some judges far busier
thanothers¢ KS wS@ASgs R2Sa y20 aaSaa AYRAQDGARdzZ t 2dzR3ASA
on this point.

33. The problem of unequal caseloads has persisted over titBeme stakeholders suggested that the
2010 change to the court network reflected thaeal where judges were ensured equal caseloads, but that
variation crept in since that time. However, this view is not supported by the data, which show that
caseloads per judge were starkly uneven in 2010 and 2011 asFigrite 11shows caseloads perdge in

2011 following the court network change, with some very active small courts and some larger courts less so.
Since 2011, the drop in average caseloads has done little to rectify their highly unequal distribution. This
finding suggests that managemeot caseloads across the judicial system has been persistently weak, and
that successive reforms and reorganizations have failed to equalize workloads.

Figurell: Relationship between Incoming Cases per Judge and Size of Court in Basic Court& 2011
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f. Workloads of Prosecutors

34. Data availability regarding prosecution services is much more limited than for cournsPPOs,

there is no unified electronic system for case management and, as with the courts, there is Ro case
weighting system. As a result, it is difficult to analyze the existing workloads or the efficiency of workloads
and case processing. Moreover, thesecution service is undergoing the largest reform it has experienced
since its establishment.

35. The introduction of prosecutiored investigation under the new CPC is dramatically increasing the
caseloads of the prosecution offices and expanding theiles and obligationsBy altering the amount and
nature of their work, the CPC will change how the prosecutors measure and manage their performance.

36. Table 2 below outlines the caseloads in prosecution offices in 2011 and 28Ihe number of
motions forcriminal investigation amounted to 331,336 by the end of 2012, an increase from 2011 to 2012
of 7.30 percent. In that period, prosecution offices worked on 11,048 new cases and handled 13,798 cases in
the appeals procedure. To date, prosecution officeseharely faced problems with backlogs. Under Serbian
law, a case may remain open for more than two years with the prosecution as long as the initial motion for

168 Megadata Take, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serpigicalfunctionatreview).
1692013 data are not available.
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opening a case was filed with an investigative judge in a court or the request for additieestigation was
T2NBI NRSR (G2 GKS LRfAOS® t NPaSOdzi2aNAR | NBE NBLRNISF
they can return more unsubstantiated cases to the police requesting further information.

Table2: Prosecution Caseloads, 2011 and28°

2012 2011 Percentage
Change
Total number of motions for criminal investigations 331,336 308,810 Increase of
7.29%.
Criminal acts 255,049 241,340 Increase of
5.68%
Total caseload in Republic Prosecutor Office 11,048 10,787 Increase of
2.41%.
Total caseload of ? instance appeals 13,798 6,304 Increase of
118.87%
Total caseload of 3rd instance appeals 27 0

37. With the introduction of the new CPC, approximately 38,871 cases were transferred from courts to
prosecution offices There are ncstatistics about the age structure of these cases. However since the
prosecution is now responsible for investigations, several cases will certainly fall under the backlogged cases
category. Paired with the fact that no investigative judges opted for fean® the prosecution service, a
significant pressure is put on prosecutors and deputy prosecutors.

38. At the end of 2013, Serbia had 705 prosecutors and deputy prosecutarsadditional 36 deputy

LINE 3SOdzi2NB 6SNB I LI AY (SR iniMay 20K Dasedlod th® premiNe thad O dzil
workloads will increas&! Also, the number of Basic Prosecution Offices expanded from 34 to 58 under the
new court network, effective January,12014. However, no substantive investments were made in IT,
equipment,2 NJ A Y FNJ a4 G NHzOG dzZNB (12 adzll2 NI GKS g2N)] 2F (KS
many prosecutors and deputy prosecutors languish withsamdard or insufficient equipment

39. The prosecution service now faces multiple challeng&gere isnot enough information to analyze
performance and efficiency under the new CPC, and the prosecution service has a limited framework in
which to conduct it. There is a need for more resources, but it is difficult to estimate the amount, type or
where they wuld best be allocated. Some preliminary analysis was undertaken in late 2013 based on
existing resource allocations for criminal investigations in courts. However, this was insufficient to measure
objective needs. Investment in IT and casanagement softare is a top priority to enable the generation

of more reliable information on the caseloads, performance, and efficiency of prosecution services. Analysis
of these data will be critical to understanding the effectiveness of CPC implementation andyidgndify
corrective measures along the way.

170SPC Annual Repp#012.
171 A total of 45 positions were announced and are expected to be filled in 2014.
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2. Efficiency in the Delivery of Justice Services

Chapter Summary

1. System efficiency is aignificant challenge facing the Serbian judiciary but is improving in some
areas.
2. Production and productivity in courts has improved over the last three years, but more should be

done to address pockets of undgrerformance. Clearance rates rose and aceirrently in line with EU
averages, but this success is due largely to declines in incoming cases, and given the amount of resources
they could have been highéf? There is significant variation across courts, but few courts produced a less
than-100 percem clearance rate by 2013. The average case dispositions per judge are in the acceptable
range but vary markedly by court type and court locatiGhAverage case dispositions per judge have
declined in the last two years in Basic, Commercial, and Misdem&amamts, again to due to a reduction in
incoming cases and an increasing number of judges. It appears that judges generally dispose of about the
same number of cases that they receiye/hether that figure is big or smajlwithout much impact on case
backogs. Many courts resolve fewer cases per judge than could be reasonably expected, and many judges
resolve fewer cases than their colleagues. If the output of the worst performing courts could be lifted to the
current average, productivity would be in lineith performance in EU11l countries. Judges across Serbia
would then have more time to contribute to other important functions that support the attainment of
Chapter 23 standards, including training.

3. In terms of timeliness of case processing at first iaste, the picture is also mixed but improving.
{SNDAIFIQa LISYRAYy3a &aiG201 2F dzyNBaz2t SR OF aSa LISNI »
although this is improving for civil and commercial cases. Congestion rates remain high at around 1.41 and
are particularly high in Basic, Commercial, and Misdemeanor Courts. On average, new cases proceed
through the system relatively smoothly: as a result the average age of resolved cases is relatively young
across all case types. However, backlogs persistdzacd 2f R Ol 4Sa NBYI Ay Wahdz]
remain on the books. Although the case management systems are capable of producing Ageing Lists of
Unresolved Cases, they are not routinely produced and so Court Presidents do not generally analyze them.
This is unfortunate because Ageing Lists are perhaps the most useful tool available to track timeliness in case
processing. The Functional Review developed an Ageing List for the purpose of this report, and it highlights
an alarming number of cases thamain pending after three, five, and even ten years. These old cases are
unlikely to meet the timeliness requirements of the European Convention on Human Rights (ECHR) and they
thus require particular attention. The time to disposition of resolved casemys varies markedly by case

and court type. The time to case disposition is short in Higher Courts (98 days) but long in Basic Courts (736
RFeavd Ly OAGAf IYyR O2YYSNDOALFE fAGAIFGA2YET { SNDAL
averages. Whereas in enforcement cases, timeliness is intractably long and far worse than elsewhere in
Europe. Unsurprisingly, user perceptions of timeliness remain negative, and the long duration of cases
frustrate court users. Furthermore, data on the tinmglgs of first instance proceedings does not reflect the

Fdzf f dzaSNJ SELISNASYOSs |a | LISt NI (-@als isltdeBomidn3d K |
and this further prolongs the ultimate resolution of disputes for the parties.

172 For example, theudiciary maintained average clearance rates over 100% across most court types and case types during the
period when more than 800 judges and prosecutors were absent from work during the faiégmbogntment process. Their gradual

return to work by 2013tsould have significantly boosted clearance rates that year. Combined with falling incoming cases, clearance
rates in 2013 could have increased dramatically. Instead, clearance rates remained about the same, and actually figlhar,all H
Appellate, Commeeial and Misdemeanor Courts. This suggests that there is much capacity within the system to do more to tackle
caseloads.

173 For example, the Higher Courts currently produce fewer dispositions per judge than the SCC, and juddassiertBasic Courts
dispose of three times the number of cases than their colleagues in the least busy Basic Courts.
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4. Effective enforcement underpins the justice system, and on this indicator Serbia lags far behind EU
Member States.Enforcement cases comprise much of the backlog and cause most of the congestion and
delays in courts. Enforcement departments within courts are oftearlyostaffed and exhibit low morale.

Much of the problem relates to unpaid utility bills, which make up around 80% of the enforcement
caseload.”* While recent reforms will ensure that many new monetary enforcement cases, including utility
bill cases, are n@ channeled to private enforcement agents instead of to courts, and ongoing monitoring of
this profession will be required to ensure their effectiveness in dealing with these cases. Meanwhile, the
elimination of the existing backlog of old enforcement asecourts will require specific measurésOn a

positive note, remedies are available. Mass resolution (purging) of cases has proven successful at the
Belgrade First Basic Court, and this experience could be replicated in other courts. Targeted dxédedce
approaches have also shown some promise in the Vrsac Basic Court. By contrast, enforcement cases that do
not relate to utility bills, such as the enforcement of court judgments, proceed relatively smoothly, though
there remains room for improvement.

5. A range of procedural inefficiencies cause frustration among court users and practitioners and
contribute to delays.Service of process is required at each step of the process, and unnecessary delays here
cause a ricochet effect through the system. Avajdservice of process is relatively easy; on average at least
57% of attempts at service of process fail. Stakeholders are unanimous that the Postal Service is ineffective
and it has little incentive to improve whilst it charges the courts per attempteofise. Related cases are
rarely joined (and even claims and countdgims are not routinely joined) resulting in duplication. However,
judges are unlikely to change that behavior and join cases more often whilst ever they are monitored on the
raw quantity of their resolved cases. Time management in courts is often poor. Hearings are held only in the
mornings, despite a lack of courtrooms. Some courts use existing case management software to schedule
hearings, while others rely on manual diaries which lass reliable and more timeonsuming than their
modern equivalents. Routinely, there is a long delay in scheduling the first hearing in a case and an average
three-month time lag between hearings. Case processing practices are outdated, including etisjoint
hearings and the manual exchange of case information. Case files get misplaced and take a long time to
transfer from one court to another. Preparatory departments have shown some promise, but many courts
have been slow to establish them, often due tolaf space or reluctance on the part of judges to part with

Wi KSA N8| Haadirgs diel offeir adicelled or adjourned because of theappearance of prisoners

or expert witnesses: this is often due to poor coordination between courts and criigaice providers,

which is exacerbated by the growing arrears owed to these providers. An excessive nhumber of hearings do
not contribute to resolution of the case, suggesting that judges are not using their powers to actively
manage their cases. For thgiart, attorneys perpetuate procedural inefficiency in the courts, and they have
little incentive to change behavior whilst ever they are paid per hearing.

6. Procedural abuses by litigants often go unmanaged, as do frivolous claims and appge#asjudges

fail to exercise their powers to curtail abuses due to a range of factors, including fear that their decisions
may be overturned by appellate courts, their close relationships with attorneys, as well as a general dynamic
of torpor within courts. In someraas however, stronger procedural laws, including tougher sanctions, as
well as greater clarity from appellate jurisdictions, may assist judges to be more proactive in case
management.

7. Efficiency in the delivery of prosecution services is also a conckub,a lack of data inhibits more
detailed analysis in this ReviewThe prosecution service is also undergoing profound change in the

174 At the end of 2013, around 2 million enforcement cases remained unresolved in the Basic Courts, of which around 1.7 million
related to unpaid utilities bills.

175Some have suggested that private enforcement agents should also be allocated old enforcement cases, but the Functional Review
advises against this.

176 Preparatory departments are designed for medium and larger sized courts, where judicial assistaraarasthff work together

in a pool to ensure that procedural requirements are met and that cases are ready for hearing.
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transition to a prosecutioled adversarial system under the new Criminal Procedure Code (TRE).
transfer of more tharB8,000 investigation cases from Basic Courts to PPOs reduced inventory in the courts
but created a new backlog for prosecutors, which they are struggling to process. New obligations have also
expanded their scope of works, and they areduipped to deaivith these.Work processes require review

to adapt to this new environment.

8. Meanwhile, the efficiency of administrative servic&€s is high and improving, but unfortunately

many of these functions will soon be taken from court§he time required to complete verification tasks

has reduced by onthird from 2009 to 2013, and in at least half of all cases, verification can be completed at
one location within a halhour. User satisfaction is often over 70% ahds increased on mosispects
between 2009 and 2013. Perceptions of the conduct and competence of staff has also improved.
Nevertheless as part of a controversial reform to create private notary services, these tasks are scheduled to
be transferred in 2015 from courts to privanotaries. It is unclear what problem this aspect of the reforms

is seeking to solve, given high existing levels of satisfaction with verification services. If courts were to be
able to compete with notaries for basic verification tasks, they would béplated to provide good valde
for-money services. If courts do lose these functions, significant staff reductions should be expected to
follow.

a. Production and Productivity of Courts

9. This section reviews three basic indicators regularly employedrieasure judicial efficiency: total
dispositions, dispositions per judge, and clearance rates, corresponding to Indicator 1.1 of the
Performance FrameworkThe section examines variations among types of courts, courts of the same type,
and types of cases.aEh indicator is explained in its respective subsection. Analysis is inhibited by the
absence of a caseeighting methodology’®

Case Dispositions

10. ¢KS F0a2fdziS ydzyoSNJ 2F RA&aLIRaAlGA2ya NBFEAT SR |
LINE R dzOTihis 8 khat & Wsual comparative and croesntry indicator because, like caseloads, absolute
numbers require context’® Nonetheless, in a single country, tracking disposition numbers across time is
useful for assessing performance, particularly for management purposes. Rising or falling numbers of
dispositions, overall or by court type, can help guide redistribution oduees, signal problems requiring

further exploration, or be used to assess the results of reform initiatives. For example, if more criminal
AYy@SaiGAaraAzya FyYyR GONRFEA INB O2YLX SGSR dzy RSNJ { S
transfer of inestigations to the prosecutors could be considered to have enhanced efficiency. If adding
judges or setting production targets produces significantly more dispositions, the measures have had their
intended impacts. Disposition humbers can also be usedudgdiary targets and the basis for budgetary
requests. The Netherlands uses this system. Dutch courts not meeting their disposition targets return all or a
part of the extra funds.

177 This includes verification of documents and related services provided by courts.

178 For further discussion of workloads and caseloag® the Governance and Management Chapter.

179 An international comparison would be possible were there an indicator comparable to litigation rates (incoming case/pojpulatio
| 26 SOSNE y2 &adzOK WRAaALIRZaAAGAZY NI GSQ AYyRAOIG2N) SErAadGao
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11. As shown in Table 3 below, total annual dispositions vary considerahliyoss court typesAs

Efficiency in Justice Service Delivery

discussed in the Demand Chapter, incoming cases were either stable or declining in number over the period
Thus, an increasing number of dispositions would suggest that judges were able to address (or at least not
increase) their badkg, as further elaborated below.

Table3: Total Dispositions (Resolved Cases) by Court Type and Cas&Type

2010 2011 2012 2013
Basic Courts 846,358 1,731,319 1,297,816 1,146,239
Civil litigious cases 171,559 209,539 215,180 223,388
Civilnon-litigious cases 178,438 199,201 219,295 190,599
Criminal investigation 184,823 247,094 238,162 139,436
Criminal postinvestigation (trial) 47,049 51,207 65,089 64,113
Enforcement 262,479 1,022,267 558,078 528,209
Higher Courts 102,855 114,048 110,049 119,962
Civil litigious cases 50,248 61,373 53,515 64,544
Civil nonlitigious cases 2,968 2,944 3,428 4,391
Criminal investigation 17,548 16,239 15,733 13,848
Criminal postinvestigation (trial) 28,812 29,684 33,529 31,371
Enforcement 3,279 3,808 3,844 5,808
Appellate Courts 69,391 72,154 78,513 82,274
Civil litigious cases 39,802 38,253 40,755 39,840
Civil nonlitigious cases 795 594 449 2,608
Criminal postinvestigation (trial) 28,794 33,307 37,309 39,826
Commercial Courts 139,601 134,468 145,670 99,975
Commercial Appellate Court N/A 15,224 13,501 12,207
Misdemeanor Courts 567,066 644,845 601,648 562,612
Higher Misdemeanor Court N/A 33,042 32,854 27,421
TOTALS 1,725,271 2,745,100 2,280,051 2,050,690
Figurel2: TotalDispositions (Resolved Cases) by Court Type, 220188t
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then disposition on retrial)Megadata Table, World Bank. (Available #ttp://www.mdtfjss.org.rs/en/serbiajudicatfunctionat
review).
181 Megadata Table, World BankAyailable athttp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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12. The Basic Courts made a remarkable upward leap between 2010 and 2011, nearly doubling the
number of dispositions, but fell back significantly in 2012 and 20TBere were positive trends in akses

except enforcement and criminal investigations, which were affected by legislative reforms and consequent
declines in new filings. In these two areas, future disposition levels will only rise if more backlogged cases are
resolved.

13. The performance ofCommercial Courts was less positiv€ommercial Courts reached a peak in
dispositions in 2012, but declined in 2013, likely due to a decrease in incoming cases. Despite lower
caseloads in 2013, judges appear not to have turned their attention to bac&thgction, as they had in

2012.

14. Misdemeanor Courts reduced dispositions between 2011 and 2013, again due to a fall in incoming
cases As discussed below, while all courts have a backlog they could attend to, output seems best explained
by input. As courtseceive fewer cases, most seem to cut back on their output correspondingly rather than
compensating the difference with a concerted backlog reduction effort.

il. Dispositions per Judge

15. WdzZRAOALf 61l a 2LJJ2aSR (2 WwWaeauldsSyYRaratiabeBvBedzté A A §
number of resolved cases and the number of professional judges within each céureview of average
dispositions per judge across the major types of colrigurel3) shows significant variations over time. The

Basic and Commerdi€ourts have shown the largest and most significant drops, while the Appellate, Higher,
and Misdemeanor Courts remained relatively stable.

Figurel3: Average Dispositions per Judge, 2020132
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16. After a remarkable rise in dispositions in 2018 dispositions per judge In Basic Courts dropped

between 2012 and 2013As detailed below, dispositions rates among individual courts showed considerable
variation. However, the decrease in 2012 and 2013 were consistent across all Basic Courts as aesult of
combination of declining incoming cases and a lesser push to reduce backlogged cases.

182 Megadata Table, World Bank. (Available laitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
183 This rise in dispositions was due to the resolution of a large number of enforcement cases. For a further discussion on
enforcement, see the Enforcement section del
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17. Dispositions per judge are far lower in the Higher and Appellate Couvithen asked, judges
reported this is possibly due to their more complex work, and that theyally work in panels. However,
judges in the Commercial Courts also deal with complex cases and sit in panels as commonly as the Higher
and Appellate Courts do. Yet, despite a declining performance, Commercial Courts manage a disposition rate
per judge that is almost double that of Higher and Appellate Courts. This may support théndithyiew

that specialization reaps a dividend in terms of the productivity of judges. Such a productivity dividend was
emphasized to the Review team in interviews, and matgkeholders suggest that some form of
specialization in the daily work of judges, prosecutors, and their staff, particularly in large jurisdictions, could
lead to massive improvements in productivity and uniformity of decisi@king.

18. Dispositions per yidge in the Higher Courts declined by 23 percent from 2011 to 2813The
appointment of new judges during that period resulted in higher total dispositions but lesser workload, (see
Table3 above) The Higher Courts also demonstrate considerable variationnd the average, with several

courts averaging as low as 154 dispositions per judge, while others averaged 450 dispositions per judge. As a
result, some Higher Court judges have resolved over three times the workloads of other Higher Court judges
in the same period.

19. Appellate Courts managed a steady increase in disposition rates despite maintaining the same
number of judges from 2011 to 2013s shown further below, the Appellate Courts also improved other
performance indicators over the period.

20. Commercial Courts averaged 636 dispositions per judge in 2013. This is much lower than the 925
dispositions per judge in 2012 and preceding ye#sThere is much variation across Commercial Courts.
Belgrade has a huge impact on the Commercial Court averageiving nearly half of all commercial
incoming cases and delivering over ethé@d the dispositions. There are a few other Commercial Courts with
consistently high disposition rates, but the remaining courts are typically well below the average for
Commercial Courts. Still, the overall performance is higher than Higher or Appellate Courts.

21. Judges working in the Misdemeanor Courts produced an acceptable average 1,060 dispositions per
judge in 2013, but there is much variation between Misdemeanor Coubissposition rates range from 156
dispositions per judge to 1,466 (in the Smederevo Misdemeanor Court). Still, misdemeanor cases are, by
their nature, relatively quick to resolve. Thus, courts with disposition rates below the average, and in
particular thel4 courts (out of 45) with fewer than 900 dispositions per judge, could be encouraged to do
more. If all Misdemeanor Courts could average what Belgrade produces (1,365 dispositions per judge), only
412 Misdemeanor Judges would be needed-tinlle to manag the caseload. The remaining 100 or so
judges could then contribute to other performance improvements, such as rotational training and
managerial functions in courts. In contrast with the Basic Courts, there are only a few instances where the
number of judges seems out of sync with demand.

22. In Basic Courts, the average of dispositions per judge was 806 in 2013, a decline from 959 in
201218 Table 4 shows average dispositions per judge in all Basic Courts. Dispositions per judge vary
significantly across BigsCourts, ranging from 60 to 1,427 dispositions per judge.

184Higher Courts averaged 400 dispositions per judge in 2011 and 327 dispositions per judge in 2013.

185 This reduction was occurred nearly across the board. Only one court, the Commercial Court in Kragujevac, raised its average
dispositions slightly over 2012. In other courts, the number dropped significantly, by as much as 50 percent for sonie &hly t
percent decrease in incoming cases enabled these courts to maintain a clearance rate of over 100 (see discussion on clearance
rates).

186 This does not count courts, which did not submit data.
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Table4: Total Dispositions and per Judge, Basic Courts (2613)

Basic Court Dispositions | Judges Jsjée Basic Court | Dispositions| Judges | Per Judge
First Belgrade 33,871 234 1427 | Nis 64,878 86 754
Second Belgrade 44,924 40 1123 | Novi Pazar 16,232 25 649
Bor 12,502 13 962 | Novi Sad 81,398 123 662
Valjevo 31,620 45 703 | Pancevo 30,896 40 772
Vranje 24,121 57 423 | Paracin 15,052 27 557
Vrsac 11,461 17 674 | Pirot 11,699 15 780
Zajecar 17,593 23 765 | Pozarevac 31,137 44 708
Zrenjanin 27,447 27 1,017 | Pozega 11,854 16 741
Jagodina 14,363 26 552 | Prijepolje 6,938 12 578
Kikinda 13,337 14 953 | Prokuplje 16,488 25 659
Kosovska Mitrovica 2,842 47 60 | Smederevo 23,449 34 690
Kragujevac 44,761 70 639 | Sombor 23,796 32 744
Kraljevo 26,649 30 888 | Sremska 35,847 38 943

Mitrovica
Krusevac 25,810 40 645 | Subotica 28,023 36 778
Leskovac 36,871 52 709 | Uzice 18,585 22 845
Loznica 12,615 19 634 | Cacak 19,689 34 579
Negotin 9,985 15 666 | Sabac 19,506 45 433
23. In Basic Courts, dispositions per judge do not correspond to court dizedium size courts reach

some of the highest disposition raté®.The smallest courts (furthest to the left on the graph) are arranged
nearly in a vertical line, from fewest to relativedigh dispositions per judge. This suggests that some small
courts are highly productive, while other small courts are ¥idt.

Figurel4: Relationship between Dispositions per Judge and Size of Basic Courts (measured by number of
judges), 201%°
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187 Megadata Table, World Bank. (Available fatp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

188 For example, the 40 judges in Belgrade Second Court average 1,123 dispositions each. Sremska Mitrovicalgéth 88jages

943 dispositions per judge, while other meditgized courts lie toward the middle or even lower disposition rates.

189 This is not surprising given the only slightly linear and somewhat inverse correspondence between numbers of incoming cases
and of judges. A similar pattern is found in Higher, Commercial, and Misdemeanor Courts. With only four Appellate Caigse ther

too few observations to generalize.

190 Megadata Table, World Bank. (Available lattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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24. Despite the significant variations both in incoming cases per judge and dispositions per judge,
there is a close relationship between the two variabldsee Figure 15. The relationship suggestbat
judges tailor their output to their input to a large extent. Where the number of incoming cases is low,
productivity is low as well, but when the workload increases, judges work more productively. This
relationship has been found in other countri#$ Serbian judges appear to resolve slightly more than the
number of cases they receive, but their productivity is closely linked to their incoming caseload.

25. The close relationship may be due to prevailing productivity norms, which informally require
judges to meet around 20 dispositions per mont¥? Several judges report that they monitor their norms,
gAGK | F20dza 2y 3ISGaGAy3a OFrasSa w2dazi GKS R22NDX |
comfortable to relax their pace of work. However, the thgdoes not explain why there are so many judges

with low dispositions per judge.

Figurel5: Relationship between Caseloads per Judge and Dispositions per Judge in Basic Court¥, 2013
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26. The relationship between incoming cases and dispositions is even stronger for Misdemeanor,

Higher, and Commercial Court¥ariations in disposition rates show no relationship to size of court, except
that the largest court (always in Belgrade) has onehef lighest disposition rates. The rates among other
courts in each category are distributed nearly randomly when compared to court size. All are nonetheless
strongly correlated with the number of incoming cases per judge.

¥lg} AL f2yA FYR bSaINBGS 6nvnnmd NBOASHESR AyO2YAy3ad OlFasSa FyR RA:Z
incoming cases dropped, dispiiens rates did as well, suggesting that judges tailored their output to the number of cases received.

192 The defined norms vary by case type and court type. In Basic Courts, the requirement is: 14 per month for criminal @atters; 2

per month for civil cases; 20 for administrative cases etc. Such productivity norms are based on a 2005 decision ottite SCC,
stakeholders conveyed various views as to whether these norms are still in force. Nonetheless, until they are replacednfiidge

Court Presidents report that they continue to rely on them as a yardstick for judicial performance.

193 Megadata Table, Wadl Bank. (Available ahttp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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Figurel6: Relationship between &seload and Dispositions per Judge in Misdemeanor Courts, 2813
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27. The above analysis highlights two conclusions; many courts are resolving fewer cases per judge

than is reasonably feasible, and many judges have fewer cases than their collejgiges. Dispositions

per judge, and thus overall production (total dispositions), could be increased in each type of court if the low
producers rose to meet the average disposition rate. Second, higher judicial productivity could further
reduce backlogs, especialin the Basic, Commercial, and Misdemeanor Courts where it equals or exceeds
the number of annual incoming cases. Third, if all courts produced at the current average level or above,
fewer judges and fewer court staff would be needed for case processing.

28. Judicial productivity could be significantly improved by setting higher targetend monitoring
them closelyg while ensuring a more equitable distribution of incoming cas¥s.

29. Further, if the output of lower performing courts could be lifted to the akege, judges across
Serbia would have considerably more time to contribute to other important functions that support the
attainment of European standardsThese could include more robust court management, participation in
taskforces or working groups, kntedgeexchange and collegiums, mentoring of inexperienced judges, and
continuous training at the Judicial Acadeffy.

iii.  Clearance Rates
30. While disposition levels are important indicators of productivity, they do not indicate whether

courts are keeping with teir workloads: the clearance rate is needed for thi¥.Clearance rates for all
court types have improved since 201and are now consistently over 100%.

194 Megadata Table, World Bank. (Available laitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

195 An alternative, which has been applied elsewhere, would be to reduce the number of judges in courts with a lower amount of
work and transfer them, with thie consent and accompanying incentives, to locations of higher need.

19 For further discussion of opportunities to strengthen management training, see the Governance and Management Chapter.

197 The clearance rate is the ratio between the number of resolved and the number of incoming cases (disposed/incoming for any
given year X 100). A rate above 100 implies that courts are able to keep up with the incoming caseload, and reduce atcumulate
backbg. A ratio below 100 indicates that a court is accumulating unresolved cases, and transferring them to the following year.
1982010 rates for Misdemeanor Courts are not included because of concerns with the reliability of statistics.
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3L Increases in clearance rates have been largely due to falls in incoming cases, rather than improved
performance. The sharp drop in incoming cases helped the courts (particularly the Basic, Commercial and
Misdemeanor Courts) to resolve fewer cases without lowering their clearance rates.

32. The data demonstrate that clearance rates should have been mhigher, and in future there is
capacity within the courts to do much betterWith significantly fewer incoming cases in 2011 to 2013,
clearance rates could have been higher, as judges resolved their incoming cases and attended to the
backlog. Rather, cleance rates have been merely sustained or fallen slightly in 2013. Manpower is also a
factor here. The fact that the court system maintained clearance rates of over 100% across most court types
and case types in the absence of over 800 judges and prossdimaugh 2011 and 2012 is tellitty.One

would expect that following the return of over 600 judges by Z&lthat clearance rates would have
boosted to reflect their return to work, but clearance rates changed only marginally. Looking towards 2014
and beyoml, there is clearly capacity within the system to increase these clearance rates and thus reduce the
backlog.

Figurel7: Clearance Rates by Court Type, 22001 3%
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199 Nonreappointed judge and prosecutors actually stopped work in 2010; however given the various upheavals in that year the
2010 clearance rates can be expected to be modest.

200 After the failed reappointment process, approximately 632 judges returned to work in tranches f@f f 2013. The largest
tranche was towards the end of 2012, following decisions of the Constitutional Court.

201 Megadata Table, World Bank. (Available fattp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
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33. The average clearance rates by court type obscure the significant variation among individual
courts. This is best illustrated by the Basic CouFigiire 1.

Figurel8: Clearance Rates for Individual Basic Courts, 20013
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34. Basic Court clearanceates have improved significantly since 2018Ithough some of the highest

rates were achieved in 2011 or 2012, there are still many courts with rates well over 100 in 2013. For both
2011 and 2013, the systemide clearance rate for Basic Courts was 12it@et, with a drop to 109 percent

in 2012. However, in 2011, Belgrade First Basic Court raised the entire average, compensating for many
courts that remained below 100. In 2012, more courts improved their rates, and Belgrade First dropped to
sixth place. B 2013, only a few courts reported clearance rates below 100 percent, including Cacak,
Krusevac and Pirot.

35. For the Higher Courts, the overall clearance rate rose steadily from 88 to 107 per&=aigrade

and Novi Sad, with over half the dispositions betmn them, largely raised the average score for 2013, with
rates of 120 and 124 respectively. Unfortunately, the least busy Higher Courts remained below 100: with
lower workloads, judges in those courts could have at least resolved as many cases asdilvey.rec

36. The Appellate Courts produced an overall clearance rate of around I0@ clearance rate could
have been higher in 2013, except that the Appellate Court in Belgrade, which represents arotthitaoé

all incoming cases and dispositions, brougdbivn the average with its 95 percent score. However, the
variation around the mean was relatively slight.

37.  ¢KS /2YYSNDAIFE [/ 2d2NGHAQ AYLINRGSYSyidia ¢6SNB RdzS
addition of 16 judges in 2012However, despite an esprlly large drop in incoming cases in 2013, the
higher clearance rate was not maintained for that year. Belgrade, with one half to one third the dispositions
and incoming cases, played a critical but not always positive role. Although very few cowets weder 100

202 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicaHunctionatreview).
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in either of the last two years, with falling workloads, higher rates and thus a reduction of backlog should
have been entirely feasible.

38. The average clearance rates for the Misdemeanor Courts remained fairly stable, dropping only by
a pointin 2013 While the clearance rates in many courts slipped in Z818ost individual courts were
within 10 points on either side of the annual average, and a few reached 120 at least once.

39. {SNDAIFQa Of SINr¥yOS NI GSa I NButwitkBidgniRchnd vardgoys®iA a i Sy
This is an improvement on previous performance. Still, as Serbia has nearly twice the European average for
judges per 100,000 inhabitants, and a declining number of incoming cases, it would be surprising had it not
done s@®®

Figurel9: Overall Clearance Rates (excluding criminal cases), Serbia and EU Averagé® 2012
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203 For example, the Raska Misdemeanor Court was a star performer in 2011 with a clearance rate of 151%, but its rate fell to 121
percent by 2013. Only two Misdemeanor Courts, Prijepolje and Trstenik, maintained rates under 100 for all three years.

204 For EU dta, seeEU Justice Scoreboard 2Qbésed on 2012 data). For Serbian data, Igegadata Table, World Bank. (Available

at: http://www.mdtfjss.org.rs/en/serbiajudicatfunctionalreview),

205 For example in civil litigious cases, Serbia lags the EU average clearance rate, as shown in Figure 20 below. Howadl/éreacross
European countries that submit data to CEPEJ, Serbia was among 14 jurisdictions to report to CEPEhantigbét cleeance

rate for these types of caseSeeCEPEJ Evaluation Rep@®14 (based on 2012 data). Other countries that achieved higher than
100% clearance rates in civil litigious cases included Armenia, Bosnia and Herzegovinian Denmark, Estonia, Itajyl dtviagary
Luxembourg, Malta, Macedonia, Slovenia, Turkey and Ukraine.

206 For EU data, CEPEJ 2014 (based on 2012 data). For Serbian data, Serbian official statistics provided to CEPEJ i#.2013 for 201
207 For EU data, seeU Justice Scoreboard 2Qbdsed or2012 data)For Serbian data, Serbian official statistics provided to CEPEJ in
2013 for 2012.
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b. Timeliness in Cases Processing

40. Delay, or lack oftimeliness, is a key indicator of the efficiency of a justice system, and an EU
concern in the Chapter 23 accession procé$dere, timeliness is addressed with three types of indicators,
corresponding to Indicator 1.2 of the Performance Framework:

a. pending cases (carrgver stock);

b. time to disposition (measured in a variety of ways); and

c. timeliness as reported by court users and practitioners.
Among these, the indicators for pending cases are the most reliable, although they are less direct measure of
timeliness®

I.  Number of Pending (Carrver) Cases

41. Pending cases can be defined in many waysxamined here are the number of unresolved cases
carried over from one year to the next, known as pending stock or backldge existence of pending stock

is not a concern in itself and is only problematic when the numbers are large and the cases Z&felbkl.
aAlTS 2F {SNDAIFIQ&a LISYRAy3dI &aiG201 Aa | 0O2yaSljdsSy0os 2
the past few years have brought gradual retians, aided in part by the overall decline in nhew incoming
cases, but not enough to remove the old pending stock. Pending stock is sometimes called backlog, but in
Serbia (and in many countries), the term backlog is legally defined by the age of ttf#é'case

42. In Basic Courts, as shown kigure21, the size of the pending stock varies by case type and by the
direction, rate, and size of changes from year to ye&nforcement cases dwarf the other categories. The
number of pending enforcement cases declined over the f@ar period but remains very high. The four
other types of cases showed less reduction, but they are such a small portion of the total pendinthatoc

their numbers alone are no cause for alarm. More important, these pending cases also represent a lesser
proportion of the annual incoming cases in their respective categories. For enforcement cases, pending stock
still comes to over three times theew incoming cases, which are also decreasing.

208 This is noted in Consultative Council of European Judges (CCJE) Opinion No. 6 (2ab4)rah Within a Reasonable Time and
i KS WdzRISQa weiftdSAccbufit AlteNihtivef Meang ¢f Didpute Settlem@hie opinion also lists various measures to
enhance the timeliness of dispositions.

209 A court with a large number of pending cases could still be resolving new filings quickly. Its pending caseldadmvprise old,
possibly inactive cases. This is what occurs in the Serbian judiciary.

210 Even the most efficient court in the world will always carry over some cases, if only those filed in the last monthsobrthiays
reporting period. In that scenarj though, all pending cases would be of recent origin.

2Ly {SNDBAIFX Y2ad FANRG AyadlryoOoS OFrasSa IINBE O2yaAiARSNBR Wol Off
months. A second instance case becomes backlogged at one year. In misderoases, backlogs are largely avoided because the
statute of limitations requires the initiation of an action within one year, and two years is an absolute deadline, excapnéo
misdemeanor case types (such as tax, finance, public procurement, ciisémwironment, corruption, and air transport) where the
statute of limitations is five years. These definitions are somewhat arbitrary, particularly in the absence of-veeiciimg
methodology. Arguably a simple first instance case, such as a badickina, should be resolved well before two years, whereas, a
highly complex case may justifiably take longer than two years.
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Figure21: Pending Cases in Basic Courts by Case Type; 201"
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43. At the end of 2013, 2.3 million cases were pending at the Basic Courts, a reduction of nearly
600,000 cases compared to 201Bnforcemat cases accounted for roughly two million of the total cases
pending. Most of the reduction occurred in Belgrade First Basic Court that retained 1.1 million enforcement
cases awaiting resolutioft®* Other Basic Courts with a high number of pending enforcement cases at the end

of 2013 are the Belgrade Second Basic Court with 104,483 pending enforcement cases, followed by
Kragujevac with 69,217, Nis with 64,164, and Novi Sad with 64,495. Despiteutieit large numbers (and

in some instances advanced age, see below), backlogged enforcement cases are likely to decrease in
importance. An exercise to purge old inactive cases would also help. For a further discussion on enforcement
cases, see the Enfanment section.

44, Once enforcement is set aside as a special issue with special remedies, there remain 290,925 cases
pending in Basic Courts, of which 171,222 are civil litigious cdsigtse is known about these pending cases,

and some may be relatively yng cases entering late in the previous year. Other cases however, like the
minority of nonutility bill enforcement cases, merit further attention to understand why they remain
unresolved (there are some data on their relative age, but the statistica@treery reliable; see discussion
below). The reasons are likely to be varied, and individual Court Presidents should examine their stock of
pending norenforcement cases that were not commenced late in the prior year. Court Presidents should
identify thereasons why they remain unresolved and press for their resolution.

45, Criminal investigations are also a disappearing category for the Basic Courts because of the new
CPCOf the 38,871 investigation cases in the Basic Courts in 2013, 98 percent (ori@8ek2igations) were
transferred to the Basic Prosecutor Offices. By the end of 2013, Basic Courts had only 6,578 investigation
cases in pending stock, presumably in-piial matters. Courts may still count their occasional interventions
(e.g.,todecidon prei NA I f RSGSYGA2y 2NJ ANI yd aSINDK g1 NN yi
way to raise dispositions. But given the need for quick resolution of these matters, very little pending stock is
SELISOGSR® ¢KS . I aAr0 / 200Nl arQy Ot NER/SERF SIWIMBER WRISIOR Q LOW
quickly. An investigation that goes on for several years usually will, or should, be terminated for lack of
progress. With the transition of investigation functions, it will be important for the Prosec@ifices to sift

0 KNRdZAK GKS&S LISYyRAy3 OFrasSa |yR RA&ALRAS 2F 2tR Y
prosecutors is no guarantee of quick resolutmit may simply shift a problem from one place to another. In

many countries that haw adopted this practice, the prosecutorial backlog has mounted quitiiy.Serbia,

LINE ASOdzi 2 NBEQ O NB T dz YIylF3aSYSyd 2F AyO2YAy3a Ay@dS
pending cases from climbing, and ultimately the backlog from growing.

212 Megadata Table, World Bank. (Available Jattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

213This is despite three years of purges of enforcement cases.

214 This tendency has been observed in World Bank studies in Honduras and Romania, and by other observers in Colombia, El
SalvadorGuatemala, Mexico, and Peru. Latin America is an important example as its countries moved to prosecutorial investigation
starting in the 1990s. However, as the World Bank study in Romania found, the phenomenon also occurs in transitioning Europea
countries. The explanation appears to be that prosecutors new to the task resist completing all but the simplest investigabbns out

a fear of losing the case.
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46. CorLI NBR G2 9dzNRPLISFHY | @SNI3ISasx {SNDBAlFQa LISYRA
unsurprisingly, is highest for enforcement cases ($&gure22 for 2010 figures)The CEPEJ 2010 figures for

civil and commercial cases (litigious and #itigious) werealso substantially higher for Serbia, reflecting the

many years when clearance rates were well below 100%. Given what is known on the number of
enforcement cases carried over from 2010 to 2011, the figures below are questionable (far too low for
enforcemant, but possibly reasonable for other areas) and the true position may be worse.

Figure22: Pending Cases in First Instance Courts by Case Type per 100 Inhabitants, Serbia and ¥, 2010
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47.  Data from the CEPEJ for 2012 do not put Serbia in a much better light. Figute2¥ LJ- NBa { S NI
pending caseload with the EU average. On a positive note, the differences in civil and commercial cases have
lessened, and Serbia has fewer pending admiziiste cases.

Figure23: Pending Cases in First Instance Courts by Case Type per 100 inhabitants, Serbia and BfJ, 2012
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ii.  Congestion ratios (the Relative Size of the Pending Stock)
48. The congestion ratio helps to assess the importance of pending stoclanayzing two figures: the

number of cases carried over and the number of cases dispdiéttleally, the congestion ratio should be
well under 1.00, indicating that pending stock is far less than the annual outflow.

215 For European data: CEPEJ (2012) based on data from 2010; for SerbiaMelgaaata Table, WorldBank. (Available at:
http://www.mdtfjss.org.rs/en/serbiajudicatfunctionalreview).

216 For EU data, seBU Justice Scoreboard 2(Qbésed on 2012 data). For Serbian data, Megadata Table, World Bank. (Available
at: http://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

217 The congestion ratio is the number of unresolved cases at the ewmdi@fyear/the number of resolved cases during the same
year. It helps avoid the mistaken impression that a larger number of -caey cases is intrinsically badf, (for example,
enforcement cases made up 95 percent of the Basic Court annual incomies (thsy do not), the numbers shown in Figure 23
would be of less concern than the lower numbers for the other types of caBes.gongestion ratio does not reveal the age of stock.
Still, a lower rate is most probably the natural result of cases recéatedin the year having to be attended in the next year.

82


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review
http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 1: ternal Performance Efficiency in Justice Service Delivery

49. {SNDBAIQa O2y3Sa i Abrgveddndisindw ak 1.44 forhdenirdzlidicitl 8ystem.
That comprises 2,839,979 cases unresolved or caoved to 2014, versus 2,011,062 resolved in 2013. The
gradual improvement is due to a combination of decreases in the number of incoming @adestight to
significant increases in resolved cases. Ba#e5, which is depicted graphically ligure 24

Table5: Congestion ratios by Court Type and Case Type, ZIIFE8

Court type 2010 2011 2012 | 2013

Basic Courts 3.43 1.52 1.93 2.02
Civillitigious 1 0.87 0.7 0.76
Civil nonlitigious 0.37 0.34 0.25 0.28
ﬁcg‘;{‘i;ﬁon 0.28 0.23 0.2 0.05
Criminal Trial 1.45 1.21 1.03 0.99
Enforcement 9.67 2.21 3.91 3.8
Higher Courts 0.46 0.4 0.36 0.27
Civil litigious 0.69 0.54 0.48 0.32
Civilnon-litigious 0.26 0.24 0.62 0.65
;f]c;";;g;tion 0.22 0.22 0.2 0.16
Criminal Trial 0.45 0.5 0.58 0.47
Enforcement 0.45 0.5 0.58 0.47
Appellate Courts 0.38 0.34 0.32 0.32
Civil litigious 0.46 0.41 0.41 0.49
Civil nonlitigious 0.06 0.05 0.12 0.11
Criminal Trial 0.29 0.27 0.23 0.16
'(\:"(')Suﬂtesmeanor N/A 0.72 0.71 0.7
Commercial Courts 0.37 0.8 0.57 0.77

Figure24: Congestion ratios by Court Type, 262013*°
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Basic courts Higher courts Appellate courts Isdemeanor ommercia
courts courts
m 2010 3.43 0.46 0.38 0.37
m 2011 1.52 0.4 0.34 0.72 0.81
2012 1.93 0.36 0.32 0.71 0.57
m 2013 2.02 0.27 0.32 0.7 0.77

218 Congestion ratios are col@oded to signal their severity. Green is good. Orange is concerning. Red is alarming, and Purple is even
more so.Megadata Table, World Bank. (Available kittp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
219 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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50. There is considerable variation among and within the different court typ&ates remained below
1.00 for the entire period for all but the Basic Courts. However, the disaggregated ratio shows some
important differences.

51. Basic Courts improved their congestion ratios but they remain still well above 180l their

lowest rateof 1.52 was not repeated in the two following years. The 2011 congestion ratio was the result of
the closure of a large number of enforcement actions in Belgrade First Basic Court. Nonetheless, Belgrade
First still has the second highest congestion raié], of all the Basic Courts. Other Basic Courts with rates
much higher than the average of 2.02 include Belgrade Second, Krusevac and Cacak.

52. Within Basic Courts, congestion ratios vary by case typer civil cases (both litigious and Ron
litigious), cagestion has been easing. Congestion ratios from criminal trials have been gradually improving
from an alarming 1.45 in 2010, to a stiihcerning 0.99. The congestion ratio for enforcement cases
remains over three times that of other case types (Eagre 25).

Figure25: Congestion ratios for Basic Court by Case Type, Z01E?°
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53. Congestion in Higher Courts is low and fallinhe Higher Courts reduced their congestion ratio in
civil litigious cases by more than half. However, congestiamaflitigious cases has risen and needs to be
dealt with (see Figure 26).

Figure26: Congestion ratios for Higher Court by Case Type, 220052
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220 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
221 Megadata Table, World Bank. (Available lattp://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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54, ¢KS 'LIJISEE 0SS / 2dz2NTIAaQ O2 Lah§estioniratigs fosisl fitigi@uscdsés 2 &
rose from 0.46 to 0.49 and should be monitored (see Figure 27).

Figure27: Congestion ratios for Appellate Court by Case Type, 2200322
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55. Congestion in the Commercial Courts has been erratic and the current congestion ratio of 0.77 is of
concern This igarticularly puzzling in light of the substantial decrease in incoming cases, and a 20 percent
increase in additional judges in 2012. With lower incoming cases and a higher number of judges, the
Commercial Courts could reasonably have reduced congestibatéended to their backlog.

56. Misdemeanor Courts also present a puzzleheir congestion ratios have been dropping but are
still unsatisfactorily highMisdemeanor Courts are reasonably expected to perform better since the number
of new incoming cases hatkeclined as well. Increasing dispositions per judge, particularly among -under
performing courts, may resolve this issue.

57. Examination of the relationship between overall congestion ratios and congestion ratios for
enforcement cases in individual courts V@ry strong, revealing that courts that tend to be congested with
enforcement cases tend to be congested generalys shown below, some of the enforcement congestion

ratios are alarmingly high. For example, 10.0 for Cacak, 8.7 for Vranje, and 7.QyfadB&econd. Belgrade
CANRGIQA KAIK O2y3SadAzy NIGA2 2F podn F2NJ SyF2NDOSY
NEAYFT2NOSa LINA2N) O2yOtdzaizya GKIFG oFO1t233SR Sy¥2
systems, principathallenge regarding delay$

Figure 28: Relationship between Overall Congestion ratios and Enforcement Congestion Ratios in Basic
Courts, 201%*
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222 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
223For a further discussion on enforcement, see the Enforcement section.
224 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicalfunctionatreview).
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58. This finding should not divert attention from the smaller number of other types of pending stock

in the Basic Courts or in the rest of the judiciays further discussed below, the enforcement backlog is for

the most part a special problem, and is numaliig concentrated in a few courts. NonethelessFagure 28
demonstrates, the backlog affects Basic Courts throughout the system even if on a smaller scale. As for the
pending stock in other courts, the collective figures tended to remain stable or iragyosollectively
accounting for roughly 530,000 cases, 80 percent of which found in the Misdemeanor Courts. The rates for
the Misdemeanor and Commercial Courts do raise questions. Despite declining workloads for the
Commercial Courts, the congestion ratiosa majority of judges remain relatively high. The sheer size of
older cases for these courts should be manageable, and while there may also be a few cases that defy
resolution, further significant reductions should not be difficult.

lii.  Age Structure ofthe Pending Stock

59. To comprehend the challenges posed by pending stock, a clearer understanding of its composition,
age, and how courts select the cases for resolution is neededourt with a clearance rate of 100 or higher

is probably resolving a significant number of new cases fairly quickly, handling a smaller portion of cases over
a slightly longer period (depending on their complexity), and passing (once enforcement iaees af the

picture) only a relatively small percentage to that part of its pending stock that may never be resolved.
Judges tend toward this pattern naturally. When judges know their output is monitored, such as through
WILINP RAZOGA QA G e ayiZNNa QY OSKAKia o6BRYW WHZRISE | NB GKSy f
easiest cases while leaving the older cases in the cupbdéaviihether judges are monitored or not, it is
extremely unlikely that they would automatically resolve the oldest cdses?? This is why concerted

backlog reduction programs are necessary to eliminate the older é&ses.

60. The Ageing List of Unresolved CasesTable 6shows the composition and age structure of all
unresolved casefrom the date of the initial act. The Ageing List is incomplete (and may thus present an
optimistic conclusion) but nonetheless provides some insi¢fitsAs a priority, case management systems
should be upgraded to enable the production of more comprehensive ageing lists for both reasoled
pending cases.

225 Differential case management or case tracking requires an initial triage. Judges must decide how much of their attention each
OFaS NBIjdZANBazZ FyR gAftft RSES3IFGES YIlye GFala F2N) aAYkiigdNA DI as
not the same as efficiency. It is a way to raise disposition rates without addressing the more difficult task of ametioeatimiye

process. When judges cherry pick, they merely select those cases that can be decided quickly to raise thest number

226 In accounting, this is called FIFO (First in, First out) inventory control. It is not usually recommended as a solufioralto ju
caseload management because it virtually condemns all cases to a slower resolution. Differential case managementpaoaks|

tracks so that easy cases are decided quickly and more difficult ones get more time, but are not postponed.

227 See Federal Court of Malaysia and the World Bank (2011), the Malaysian Court Backlog and Delay Reduction Program: A Progress
Report.See also The Best Practices Guide: Backlog Prevention & Reduction Measures for Courts in Serbia, USAID, 2012.

228 Data for the firsthalf of 2013 only are shown because those for the seduwmfl of the year would be unreliable due to
preparations for the canges in the court network effective on 1 January 2014. Data were drawn from cistorat excel tables

provided to the Review team by the SCC. Serbian courts do not routinely produce reports in this format, and there isalivecentr

data base, so the &Cinstructed courts to provide the requested information in this specific format. The Basic Courts in Pirot and
Vranje did not provide data despite requests and remind&sme courts that did respond may have submitted inaccurate or
incomplete reportsinall,i KS WF 3SAy3 tAaGQ GFrofS Aa tA18te AyO2YLX SiSod LG
goes, but it appears likely that much older cases have been omitted. The table thus represents an optimistic view ohthe agei
structure of pending cases in courts across Serldiegadata Table, World Bank. (Available faitp://www.mdtfjss.org.rs/en/serbia
judicaHunctionatreview).
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Table6: Ageing List of Unresolved Cases by Court Type and Case Type, first half of 2013

Age of Unresolved Cases
0-2 years old
Total = 2-3years | 3-5years | 5-10 years | 10+ years
09 [ 9mths- | 1-2 old old old old
mths 1year | year
Basic Courts
Civil litigious 141,882 104,880 15,651 11,761 7,170 2,420
Civil NOR 1 48,881 41,865 3,173 1,813 1,355 675
litigious
Criminal, 42,648 | 25,736| 4,097 |8917| 2,526 1,006 210 156
Investigation
Criminal, Post
investigation 61,082 45,375 6,610 6,165 2,045 887
(Trial)
Enforcement 1,952,244 469,964 380,305 407,951 509,307 184,717
Basic  Courtd 2,246,737 700,834 408,265 | 428,696 520,087 188,855
Total 94% 31% 18% 19% 23% 8%
Higher Courts
Civil litigious 24,775 11,957 4,038 5,031 2,830 919
Civil NOR 1 5 483 2,413 14 26 29 1
litigious
Criminal, 3041 1 5119 | 503 | 174 97 87 22 39
Investigation
Criminal, Post
investigation 5,472 3,966 411 579 408 108
(Trial)
Enforcement 2,432 1,711 239 382 100 -
Higher Courts| 38,203 22,843 4,799 6,105 3,389 1,067
Total 2% 60% 13% 16% 9% 3%
Appellate Courts
Civil litigious 17,883 1,103 4,900 5,566 4,673 1,641
Civil NOR | 266 64 136 33 26 7
litigious
Criminal, Post
investigation 7,773 1,238 2,694 2,254 1,434 153
(Trial)
Appellate 25,922 2,405 7,730 7,853 6,133 1,801
Courts Total 1% 9% 30% 30% 24% 7%
Commercial Courts
) 78,795 47,050 19,717 11,133 652 243
Commercial
3% 59.71% 25% 14% 1% 0.31%
TOTAL 2,389,657 773,132 440,871 453,787 530,259 191,966
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61.  The Ageing List reveals that many very ady NS a 2 f SR Ol aSa NBYIAYy Waidz
Any case older than 10 years is likely to violate Article 6 of the ECHR as well as other international and
European standards and there are 191,966 of such cases in Serbia. Across the systeapgfeximately

772,225 cases older than five years is alarming, and whilst 694,124 of them consist of enforcement cases in
the Basic and Higher Courts, there are around 78,10tamdorcement cases that remain pending after five

years. Most are likely to bhieactive and could be purged.

62. For the Basic Courts, it is not surprising to see the large number of old and unresolved
enforcement casesSetting them aside, there still remain 9,590 civil litigious cases and 731 cilitigimus
cases that are oldethan five years. There also remain 366 criminal investigations and 2,932 criminal trial
cases that are older than five years. These should be targeted immediately.

63. With regard to the Higher and Appellate Courts, the majority of pending cases are relgtive
young, although many would be considered backlogged within the Serbian definition of the tdvtast
concerning, in the Appeals Court there remain 6,314 civil litigious cases that are older than five years, and
1,587 criminal cases pending after five ygdn the Higher Court, 3,748 civil litigious cases remained pending
for over five years. There are also 61 criminal investigations and 516 criminal trial cases that have been
pending for over five years. Given the large number of judges and the lowoadeklin these courts,
instructions could be given to target these old cases immediately.

64. Given the number and age of cases in the pending stock at nearly all levels, it is clear that this
situation will not change rapidly even with current clearance ratesd falling caseloadsAdditional
measures are needed. This usually means a backlog reduction program and another kind of triage to divide
stock into three categories, each for different treatment: cases that can be closed because the right to
pursue themhas expired, inactive cases the parties may be invited to revive before they are closed for lack
of action, and active cases likely needing a nudge to process faster. It would also be useful to identify large
classes of cases, such as the public utilitjoreement actions, that might lend themselves to a mass
solution.

65. The USAID Separation of Powers Project implemented one such program in 10 pilot courts
between 2009 and 201%° The results in the participating seven Basic Courts and three Higher Courts
demonstrated that backlogs could be reduced with the use of simple measures. By the end of 2012, the
initial six pilot courts had reduced their backlogged cases by 49 percent, from 23,000 to 12,000. The still
more dramatic removal of 600,000 backloggedagoément cases from Belgrade First Basic Court through

an agreement with Infostan was also a result of the project, as were various additions to the new civil and
criminal procedures codes (e.g., the use of preliminary hearings and improvements to séwioeess and
delivery of court documents). In connection with the development of a second NJRS, the Supreme Court
embarked on a nationdével backlog reduction plan.

229 A best practices guidéor backlog reduction and prevention is available, which describes practical measures including the
introduction of backlog reduction and prevention teams at the courts, a better cooperation strategy for external partiibes of
courts, procedural measusein criminal and civil law (by introducing a preliminary hearing for example), the usgusfioe
technology, and the labeling and registration of old pending cases (USAID 2012).
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Box 3: Backlog Reduction in Action: a Story from Vrsac

The Vrsac Basic Court has significantly improved efficiency and reduced its backlog through a series of i
These were led by two successive acting Court Presidents with the support of a core managerial team of ski
staff, and the advicef the USAID SPP.

The Court Presidents focused on using court statistics to monitor judges on a weekly and monthly basis, ¢
GKS ydzyoSNJ 2F NB&az2t SR OFraSa yR GKS Nridixz 27 y
watchingyazQ aaGNJ §S3ex SFEOK 2F GKS /2dz2NI t NBaARSyida S
and difficult cases in favor of new and edsyresolve cases.

The Vrsac Basic Court did the same with the routine monitoring of progressesolved enforcement cases by co
bailiffs. Once bailiffs knew that their work was monitored, the pace of resolution in enforcement cases in
dramatically. Outreach to the public with accompanying incentives also encouraged enforcement defémgharyt
out their debts. For further discussion of enforcement, see below.

¢KS +NBFO . 1FaA0 [/ 2d2NI fa2 AYyiNRBRddzOSR aAavYLXt s f1
procedures, whether due to education, language, or secamomic statusOne such checklist, on how parties ne
to fill-in and file documents helped ensure that cases ran more smoothly. That practice became more comg
uniform. As parties became easier for judges to work with, the valuable time of judges cooddtdsespent on
judicial work.

TheVrsac Basi€ourt and Prosecutors Office increased their use of deferred prosecution, thus decreasing th
of new minor cases that could be readily dealt with in other ways. This allowed the court to focus on reasksn
For further discussion of deferred prosecution, see the Quality Chapter.

The experience of the Vrsac Basic Court demonstrates a holistic approach to backlog reduction, which was |
proactive Court Presidents at minimal cost. Congesttins dropped from an alarming 9.8 in 2012 to 2.6 in 2013

66. The Misdemeanor Courts have a different type of ageing problem, and one which directly results

in impunity. In misdemeanor cases, a strict statute of limitatiorguires the initiation of an don within

one year, with two years as an absolute deadline for resolution of the case, after which time the case
collapseg® In most common offencesd dzOK a4 GNI FFAO 2FFSyO0Saz RSTSYyR
by avoiding appearance or delayingopedures. Whilst this makes the case processing statistics of the
Misdemeanor Court impressive, it inhibits the system from delivering justice for a range of common
offences?!

iv.  Time to Disposition by the Age of Resolved Cases

67. Because average times can be deceptive, a detailed Ageing List of Resolve Cases is a preferred
indicator of timeliness and delayAgeing Lists group annual dispositions by the age of case, thus giving a
better picture of the different tracks on which cage®ceed.Table 7below is an ageing list for the first half

of 2013 provided by the SCC and shows the duration of resolved cases from initial filing until the date on
which the judiciary considers it a resolved case. This ageing list is incomplete arurasagt an overly
optimistic conclusiord®? Nonetheless,it provides insights into the composition and age structure of the

230There are some exceptions: cases involving tax, finance, public proentecastoms, environment, corruption, and air transport

have a statute of limitations is five years.

231 The strict statute of limitations also deprives the State of the revenue it could accrue in fines in common offencesravhich a
considerable in other jusdictions.

¢ KS FTANRG KIEF 2F wnmo 2yfe& Aa &K2gy WouldS&Qhrazbl dug € Prepar&idnd y R K |
for the changes in the court network effective on 1 January 20h4. data were compiled by the SCC baseduliméssions from

individual courts, some of which may not be fully accurate or may be incomplete. Ageing data are not available in aedentraliz
database and the localized systems make it difficult to calculate total time from the initiating act to theefinhution, incorporating

appeals, retrials, and possible second appeals. FurthéP, allows users to modify the status of cases even after a reporting period

has closed. Courts can thus, to some extent, manipulate the data. Though this may be morentpmenised by lack of timeliness
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resolved casefom the date of the initial actAs a priority, case management systems should be upgraded
to enable the productiorof more comprehensive ageing lists.

Table7: Ageing List of Resolved Cases by Court Type and Case Type, First half of 2013

Age of Resolved Cases
0-2 years old
9
Total 00 mie . 1-2 2-303|/§ars 3—50)I/:jaars 5-1(()) I)c/iears 10+ years old
-1 year
year
Basic Courts
Civil litigious 102,016 92,922 4,128 3,456 1,229 281
Civil nonlitigious 104,741 102,982 735 636 204 184
Criminal, 126,250 | 119,727 | 3,278 | 2,316 | 616 205 20 88
Investigation
Criminal, Post
investigation 28,900 24,958 1,809 1,642 292 199
(Trial)
Enforcement 320,333 286,813 15,929 14,049 3,064 478
Basic Court§ 682,240 632,996 23,217 19,988 4,809 1,230
Total 82% 92.78% 3.40% 2.93% 0.70% 0.18%
High Courts
Civil litigious 29,104 24,628 1,852 1,596 874 154
Civil nonlitigious 2,079 2,063 9 2 5 0
Crlmln.al, . 7,734 6,279 1,316 78 22 9 20 10
Investigation
Criminal, Post
investigation 16,710 16,250 234 154 58 14
(Trial)
Enforcement 3,115 3,072 21 18 4 -
Higher Courts 58,742 53,686 2,138 1,779 961 178
Total 7% 91.39% 3.64% 3.03% 1.64% 0.30%
Appellate Courts
Civil litigious 21,117 2,828 8,731 5,344 3,101 1,113
Civil nonlitigious 649 167 308 110 54 10
Criminal, Post
investigation 20,606 4,012 9,337 4,718 2,230 309
(Trial)
Appellate Courts 42,372 7,007 18,376 10,172 5,385 1,432
Total 5% 16.54% 43.37% 24.01% 12.71% 3.38%
Commercial Courts

Commercial 53,505 52,835 555 90 24 1

6% 98.75% 1.04% 0.17% 0.04% 0.00%

in paperwork, particularly in situations where a court deals with thousands of cases, it can take some time for the siates td

be registered in AVP. As a result, reports covering one reporting period could shergrdifesults depending when the report was
generated. The Functional Review used a custom report that was generated at a later time than the official SCC Annual Report
aGraAraaardad ¢KSNB NB O2yaSldsSyidte O5NS BYikeRodpiete Ntislcaitairethatt o6 S G |
KS ydzYoSNJ 2F wW2f RSN OFasSa Aa O2NNBOG Fa FTFEN Fa Ateddhéas o6 dz
table thus represents an optimistic view of the ageing structureesolved cases in courts across Serblagadata Table, World

Bank. (Available ahttp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

90


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 1: ternal Performance Efficiency in Justice Service Delivery

68. The proportions of older to younger cases resolvéhown in the figures below) confirm the view

that productivity is improving but is selectiveOn a positive note, the figures suggest that the overwhelming
majority of cases are resolved within two years. On the downside, the pie charts below showdipes jo

|l ASKSNE . F&aA0 YR /2XYXONDYEHQ AFgdNKS ISHE NPT &NNIK dza
will be required for attacking what are probably various obstacles to faster disposition times.

Figure29: Age of Resolved Cases in Basic Courts, 2013
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Figure30: Age of Resolved Cases in Higher Courts, 2813
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Figure31: Age of Resolved Cases in Commercial Courts, 2013
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233 Megadata Table, World Bank. (Available Jaitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
234 Megadata Table, World Bank. (Available Jattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
235 Megadata Table, World Bank. (Available Jattp://www.mdtf jss.org.rs/en/serbigudicatunctionatreview).
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v.  Time to Disposition in Days (the SATURN Method)

69. The CEPEJ devised its own means to estimate disposition times via a method called the SATURN
(see Box 4 below for description). SATURN is a highly dramatic representation of the significance of
congesh 2y NI GAz2ad ¢KS {! ¢! wb YSiK2R2t2328Qa YIAY RATT
Out) approach to case resolution, namely that judges resolve the oldest cases first. It is known that FIFO is
not used in Serbia, or for that matter aniqare else. Rather, the opposite approach is common where
judges prefer to resolve newer cases than older ones. Much of the accumulated stock, such as the utility bill
enforcement cases, will only be removed through a radical backlog reduction prograroh I§teps are not

taken, the older cases will continue to slumber in the court archives. SATURN also attempts to calculate
average times, which, as noted above, can be deceptive for other reasons.

Box 4: What is the SATURN Methodology?

Case turnover ratioRelationship between the number of resolved cases and the number of unresolved case
end of each year.
Case turnover ratio =  Number of resolved cases

Number of unresolved cases at the end

Disposition time:The turnover rate iactually thecongestion ratio inverted Here it is divided (or multiplied) by 3
days to reach an approximate time for case resolution. The ratio measures how quickly the court turns over
cases, or in other words, how long it could be expectedk® for a type of case to be resolved.

Disposition time 365/ case turnover ratiamr 365 X congestion ratio

70 2KSy {!¢!'wb Aa FLIWIASR G2 GKS FAGS Yl 22N O2c
disposition times and trends between 2010 dri2013 emergeAll except the Misdemeanor Courts show
significant changes, although not necessarily improvements. The Appellate Courts reduced their times
markedly from the 2010 high, making small improvements thereafter. The Higher Courts showed lggs chan

but ended the period with their best score. The Basic Courts did reduce their average times from the 2010
high but increased again after 2011. The Commercial Courts demonstrate -andgjown pattern, but

never replicated the lowest time reached in 20HXcept for 2010, the Appellate Courts and Higher Courts
consistently record the lowest times.

Figure32: Average Time (in Days) to Resolution by Court Type (SATURN method)2PQB5°
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236 Megadata Table, World Bank. (Available Jattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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71. When the SATURN calculations are disaggregated by case types, significant differences emerge.
These differences are especially pronounced in the Basic CourtsFigeee 33. Times for other legal
matters seen in Basic Courts remained low, and generaltyowed over the fouyear period, but there is

high fluctuation in enforcement cases. This reflects the impact of bulk resolutions of cases, which have been
conducted in a few courts, most principally Belgrade First Basic Court.

Figure33: Average Time t®isposition in Basic Courts by Case Type (SATURN method);2201E5’

4,000
3,500
3,000
2,500
2,000
1,500
1,000
500
o | IS —
Civil litigious  Civil non-litigious Criminal Criminal trial Enforcement
investigations

Number of days

Case type before Basic Courts
m 2010 m 2011 2012 m 2013

72. When the SATURN figures are calculated for individual Basic Courts, there are striking variations in
the timeliness of cases by case type 2013, the average disposition time for civil litigious cases was 277
days. At the low end, Pancevo recorded 181 and Zrenjanin 192 days. At the high end, Kraljevo recorded 328
days and Belgrade Second 429 dd&ys. enforcement cases in 2013, SATURN shawaverage time of 1395

days, but Basic Courts range from 212 in Subotica to 3,664 in Cacak. The average time for enforcement in
2011 was 805 days, but Vrsac registered nearly 5,000 days as opposed to 154 days in 2013.

73. There are similar, but less dramiat variations among other court typesFigure 34shows
differences among the four Appellate Courts for 2013. As disposition and clearance rates were similar for all
four courts, the difference in time to disposition is best explained by the pending baakibg beginning of
201328

Figure34: Average Time to Disposition in Appellate Courts by Case Type (SATURN method§°2013
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23" Megadata Table, World Bank. (Available Jaitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

238 Belgrade, for example, had three times the cammer stock of civitases compared to the next highest court (Novi Sad), and Nis
Appellate Court had relatively more cawyer criminal stock than the other Appellate Courts.

239 Megadata Table, World Bank. (Available Jattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
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74. Commercial and Misdemeanor Courts also showed less variation than the Basic Courts in time to
disposition. In 2013, times to disposition for all cases in individual Misdemeanor Courts ranged from 94 to
364 days, and individual Commercial Courts ranged from 123 to 338 days. The statistics provided do not
allow a further disaggregation of commercial and misdenwaases.

75. When compared with the ageing lists for time to resolutiormdble 7), it is apparent that the
SATURN averages conceal a good deal about real treé®43.URN is rather a prediction of how quickly cases
will be resolved in the future based datal backlog and dispositions for one year. Where a backlog is very
old and completely unattended, young and active cases may well be decided rapidly. The method does not
capture this aspect and SATURN is not a direct measure of time to dispositionhanhdetl times
experienced by parties may be quite different. However, the SATURN figures could spur courts to reduce
backlog as the best means to improve their scores. Given the apparent tendency for courts to resolve more
or less what they receive, thisan be a positive idea. However, as old backlog is eliminated, the SATURN
times for following years may appear to increase as they did for enforcement in 2012 after the purge at
Belgrade Basic First in 20%34.

76. / 2YLI NBR G2 9! I @SN 2Sfar first [nSaNde &ivil @il commerciaMitigious O 2 NJ
cases stand up well. However, Serbia fares much worse in estimates for overall time to disposition for all
non-criminal and enforcement casedVhile the days calculated are somewhat different fréigure32 and

Figure 33this is due to variations in how the Serbians and others interpreted the CEPEJ Questionnaire.

Figure35: Average Time to Disposition by Case Type (excluding criminal cases), Serbia and B¢, 2012
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77. The EU averages are based on scdresm 25 countries, but not all answered every questio@®nly

14 provided data on enforcement cases: Austria, Croatia, the Czech Republic, Denmark, Finland, France,
Hungary, Italy, Lithuania, Poland, Portugal, Slovakia, and Slovenia. Of these, only Reswghigher time

G2 RAALRAAGAZ2Y |0 mMZodpd RIFIEasx O2YLI NBR (G2 {SNBAIQ
time to disposition with 656 days. From there, times ranged from 398 to 9 days (in the Czech Republic).

More complete data, indzRA Yy 3 { SNDBAF X gAfft 0S LINBDARSR Ay /9t 9W
2014.

240 |n this way, SATURN reveals only a part of the picture. It provides a convenient quick estimate of timelinasthebusk of
concealing both improvements and problems.

241 For EU data, seEU Justice Scoreboard 20(b&sed on 2012 data-or Serbian data, seBerbian official statistics provided to
CEPEJ in 2013 for 2012
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78. [FadGgftesr {SNbAIQa FAIdz2NBa OFy o6S O2YLI NBR gAdll
decisions of the ECtHR in Article 6 cases (See Box 5)

Box 5: How &ng is Too Long? ECHR Timeliness Standards

There arenoclea® dzi NMzf Sa F2NJ 6KI G O2yaidAaiddziSa I WNBIF azy
However, an analysis of a large humber of cases before the ECtHR provides a useful indita¢icappfoach
taken by the ECtHR in interpreting Article 6 of the ECHR. The following can be established:

i. Thetotal duration of up totwo years per level of courin normal (norcompley cases is generally considerg
reasonable.Beyondtwo years,the ECtHR examines the case closely to determimether the national
authorities have shown due diligenicethe process. (NB: Duration is measured differently for different cas
In civil cases it is normally the date on which the case was referrdxb toourt; in criminal cases, it may als$c
be the date on which the suspect was arrested or charged, or the date the preliminary investigation beg
administrative cases, it is the date on which the applicant first refers the matter to the administia
authorities).

i. Theend of the periodn criminal cases is generally the date on which the final judgment is given o
substantive charge or the decision by the prosecution or the court to terminate proceedings. In civil cag
end date is the daterowhich the decision becomes final; however, the ECtHR may also take account]
f Syaidk 2F SyF2NDOSYSyids 6KAOK Aa O20f mankesSthIBRessive
RdzN} GA2Y 2F LINRPOSBRAEESQ I NBEXF KB yii®Da 0SKFGJA 2N K

ii. In priority casesthe court may depart from the general approach dimdl violation even if the case lasted
less than two yearso Wt NA2NA G& OF asSaQ O2 YLINR & fg dsiisalst edoviery gf
wages and the restraint of trade; compensation for victims of accidents; cases in which applicant is 5
LINAa2y aSydSyOST LRtAOS @Az2tSy0S OlFasSaT Ol aSa
advanced agecases related to family life and relations of children and parents; and cases with applicg
limited physical state and capacity.)

iv. Incomplex casesthe ECtHRmay allowlonger time but pays special attention tperiods of inactivityhich
are clearlyexcessive. The longer time allowed is, however, rarely more than five years and almost nev¢
than eight years of total durationThe only cases in which tHeCtHRdid not find violation in spite of

(]

-
-~ =

]

manifestly excessive duration of proceeding@re caes in whiclii K S | LILJX A OF y 1 Q& 0 SH
the delay.
¢tKS dFroftSa 06St2¢ LINRPOARS I WNRdzZZK 3IdzZARSQ G2 | LM

should not be taken as a fixed rule.

Violations of Reasonable Tim@rticle 6)

Type of case Issues Length Decision
Criminal cases Diverse More than 5 y. Violation
Civil cases Priority cases More than 2 y. (min: 1y10m) Violation
Civil cases Complex cases More than 8 y. Violation
Administrative Prioritycases More than 2 y. Violation
Administrative Regular, complex More than 5 y. Violation

Nonviolation of Reasonable Time (Article 6)

Type of case Issues Length Decision

Criminal cases Normal cases 3y 6 m (total in 3 instances); 4 y 3 m (tota No violation
in 3 levels. + investigation)

Criminal cases Complex 8 y 5 m (investigation and 3 levels) No violation

Civil cases Simple cases 1y 10 minfirstinstance; 1y 8 m on appe No violation
1y 9 m Court of Cassation

Civil cases Priority cases (labour) 1y 7 min first instance (labour); 1 y 9 m ¢ No violation

appeal; 1y 9 m Court of Cassation
CNRYY /9t9W HAMH W[ Sy3dK 2F O02dz2NIi LINRPOSSRAYy3IA AY
2F GKS 9dzNRBLISHY [ 2dzNI 2F 1 dzytry wA3akKGaQ F@rAtlof S
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&Instranetimage=2204{7
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vi.  Timeliness as Reported by Court Users and Practitioners

79. In the Multi-Stakeholder Justice Survey, court users reported the average duration of their court
proceeding from case filing to firshstance judgment*?In criminal and civil cases, the average duration at

first instance was approximately 15 months, and 8 months for misdemeanor cases. In business sector cases,
the average duration is reported to be 13 months ($8gure 3% Timeliness of first instance meedings
appears not to have changed much since 2009. Compared with the data reported in 2009, the only change
occurred in criminal cases, and this change is negative: on average, cases lasted three months longer.

Figure36: Average Number of Months fronCase Filing to First Instance Judgment as Reported by Court
Users, 2009 and 20%%

2009 m2013
15 8
12 13
8
6
Criminal Misdemeanor Civil Business
80. However, average durations hide the striking variation as reported by individual court ushrs.

2013, user responses on the duration of criminal cases ranged from kEs&tmonth to up to 70 months. In
misdemeanor cases, duration ranged from less than a month to 46 months, well above the usual two years.
In civil and business cases, duration ranged from less than a month to over 100 months. The variations are
difficult to assess without further details on the nature or types of cases, but the data suggest that, at least
AY {SNDBAIFISX RAaOdzaarzya 2F WIGSNIISaQ Oy 06S KAIKCE

81. In all, court users surveyed for the Muitakeholder Juste Survey expressed dissatisfaction with

the duration of their first instance court proceeding* More than 70 percent of court users with
experience in criminal, civil, and business sector cases stated that their court proceeding was longer than
what they considered necessa’® Misdemeanor Courts fared betteg only 60 percent of users with
experience in misdemeanor cases stated that their court proceeding was longer than what they considered
necessary. Since 2009, dissatisfaction remains constant among the general courbusérssiness sector
representatives are now even more likely to be dissatisfied with duration of their court proceeding (see
Figure 37. Judges and prosecutors had a more positive perception of timeliness, and reported that about
one quarter of their caselssted longer than necessary, while prosecutors reported that about one third of

242 Respondents were asked about the duratiof only the first instance proceedings, from filing to judgment. Focusing just on this
phase of the users' experience provided dates and periods of duration that are comparable across all the respondentseiRespond
had different experiences on appedalsome did not appeal, while others had numerous appeals) and with enforcement. Their
responses on these issues are dealt with elsewhere in the Report. As a result, though, the figures provided are not timtended
NBLINBaSy(d (KS dza S NEeéurt FsteEmi whiShEmalphie koSsiiéably longer.K G

243 Survey QuestiondVhen was the case filed: month and year? / When was the first instance judgment rendered: month and year?
Population base: public and members of business sector with experience with court cases that reporteldudatStakeholder

Justice Survey, World Bank MEJES2014.

244 Similarly to the MultiStakeholder Justice Survey, the Argus Survey found that membgeneral population who had direct and

recent contact with the judiciary were even less satisfied (at 95 percent dissatisfaction) than the general public whadliadtno
contact (at 91 percent dissatisfaction). Segus Survey2014.

245 Information from citizens and representatives from the business sector about the duration of their court cases is based on their
NEO2fttSOGA2ya yR NBTESOGa G(KSANI 2dz262S0O0GA DS | LILINB Olesplnkedy 2 T
in each survey (2009 and 2013) suggests that the average values for case duration are in the range of actual with reasasfable siz
RSOAIFGA2yad 2KSHGKSNI 2N y23 dzZaSNE I NB NBFtAAGAO | 02 dedtionddfy SOSaa
client satisfaction.
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theirs did. Lawyers estimated that about 55 percent of their typical cases lasted longer than necessary,
GKAOK gl & Fo2dzi GKS aP*%SBrvey data Garkéra &lsd yupgort tSeview whati A 2 y
proceedings should be resolved more quickly.

Figure37: Share of Court Users who Perceive that their First Instance Case Lasted Longer than it Should,
2009 and 2013’

69% 147 64% 56% 69% 1% 67% 72%
2009 2013 2009 2013 2009 2013 2009 2013
Criminal Misdemeanor Civil Business

c. Effective Enforcement

82. Effective enforcement underpins the entire justice system and is an important requirement of
Chapter 23 of the AcquisSerbia has traditionally relied on judicial enforcemé&#iand most enforcement

cases are in the Basic CouftsWithout effective enforcement, access to justice is effectively denied and
improvements in other aspects of efficiency or quality are meaningless. This section assesses performance
against Indicator 1.3 of the Performance Framework.

i.  Number of Pending Enfcement Cases

83. The lack of enforcement is one of the biggest challenges for the Serbian court systés. is
evident from the great number of backlogged enforcement cases and the accompanying congestion ratios.

84. In 2013, there were 2,547,215 active eméement cases (meaning those carried over from 2012 or

filed in 2013) across the Basic CourBy the end of 2013, a total of 2,019,006 enforcement cases remained
unresolved and were carried over to 20Table highlights the enforcement caseloads froid1® to 2013).

There are also enforcement cases in the Higher and Commercial Courts. In the Higher Courts, although
enforcement cases account for less than 5 percent of the new incoming cases, their congestion ratio is close
to 50 percent and indicative ¢f A f 2  SNJ NBaz2f dziA2y® hiGKSNJ O02dzNIaQ O
and 0.76, but in the Basic Courts, the overall rate averaged between 2.02 and 3.81. Therefore, it is in the
Basic Courts that the absolute numbers and congestion ratios for enfemermases are the most
significant.

85. Despite the weHlpublicized efforts to tackle enforcement backlog in a few Basic Courts, statistics
from 2010 to 2013 reveal insufficient systemide progress.Instead, it appears that most courts were

246 The perceptions of judges, prosecutors and lawyers regarding the duration of their cases has not changed since 2009.

247 Survey question regarding the difference between the duration of the case in months reported by &8Nl | YR GKS d
estimations of the number of months the case should have ladf¢den was the case fileehonth and year? / How long do you

think the first instance proceeding should have lastén months?Population base: public and members of besis sector with
experience with court caseMulti-Stakeholder Justice Sury&yorld Bank MDTFESS, 2014

248 Whenever a final court decision has not been satisfied through voluntary compl@naedebtor has an outstanding material
obligation to the creditor, the creditor may seek cowrdered enforcement. A claim for enforcement has to be must be
accompanied by either y WSy ¥ 2 NOS | ofihab cot€rdahSryan Wl dail K S y i Al @mBratatiiny éhiprceable

title, such as a utility bill, invoice, bank guarantee, or other security.

249 Basic Courts are responsible for enforcements between individuals or between individuals and firms, while CommerciakCourts a
responsible for enforement between firms. Generally, the enforcement motion should be filed in the jurisdiction where the debtor
resides or where a company has its main office, but in certain cases the law stipulates a different territorial jurigeligtiofor

claims ovemovable assets/chattel, real estate, or other physical assets, jurisdiction is where such objects are physically located).
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disposing of approximately the same number of enforcement cases as they were receiving. There are a few
exceptions, most notably in the Belgrade First Basic Court in 2011 (see the discussion on Infostan), and to
some extent in 2012 and 2013. Thus, while tumber of incoming enforcement cases declined over the
three years, they still remain at roughly the same percentage of the pending stock.

Table8: Enforcement Cases in Basic Courts, 2000 3°

2010 2011 2012 2013
Incoming Enforcement Cases 721,744 617,812 489,041 319,816
Incoming Enforcement/Total Incoming 0.52 0.45 0.41 0.35
Pending Enforcement Cases End of Year 2,538,539| 2,255,329 2,179,572 2,019,006
Pending Enforcement Cases/Total Pending 0.88 0.86 0.87 0.87
Disposed Enforcement Cases 262,479 1,022,267 558,078 528,209
Disposed Enforcement Cases/Total Dispositions 0.40 0.59 0.43 0.46
86. Enforcement Departments within courts have not been wallanaged and have traditionally

performed quite poorly. In some courts, bailiffs face massive caseloads and receive thousands of
enforcement cases per month. Arguably, the approximately 800 bailiffs have been insufficient in number and
poorly distributed across the country. Court bailiffs are poorly paid, nelfi lack vehicles or fuel
allowances, and have been reluctant to risk venturing into bad neighborhoods. Moreover, repeated visits
YA3IKG SEOSSR GKS @FtdzS 2F GKS OflAY®d CANIKSNE ! =+t
good performancegoes undetected. As a result, stakeholders report that Enforcement Departments often
suffer from low morale and a lack of motivation in their job performance. In some courts, transfer of

personnel to the Enforcement Department has usually been considefeainaof punishment or demotion.

87. There has been some innovation, howeveBox 6
below highlights the good work done by the Vrsac Basic
Court to reduce enforcement backlogs.

88. Reducing the enforcement backlog will require a
joint effort led by Basic Court PresidentsGiven that

\ enforcement cases involve little judicial work, reforms will
depend on the engagement of the Court President, with the
support from a small number fojudges, and a larger
number of judicial assistants and court staff. To date,
A however, joint efforts have been rare. In Belgrade, judges
B T MY | refused to be transferred to the Enforcement Department,
Image of a Registry Office in the Enforcement  so assistants were sent instead. While the latter can process
Department of a Basic Court024. most of the work, finalization requires judicial participation.
{dzLILI2 NI FNRY L¢ SELISNIA ¢62df R 0SS dzaS¥dzZ G2 RSOSt 2
actions, as the Vrsac Basic Court has done.

89. Better incentives are also needed tencourage judges, assistants, and staff participation in the
programs.Judges who contribute to purges could receive extra credit in productivity norms and evaluations,
or their time spent in the Enforcement Department could be relevant for promotion. tidmesfer to the
Enforcement Department might then become attractive. In Belgrade, assistants have been awarded
additional leave days in recognition of their work on enforcement cases. However, to be effective, leave days
should only be granted upon ressiland not simply upon willingness to work in an unattractive department.
Leave days could be considered, for example, upon proof that targets for backlog reductions have been met.
Also, nonrfinancial awards of recognition and appreciation could be organirehelp boost staff morale
towards the achievement of targets.

250 Megadata Table, World Bank. (Available Jattp://www .mdtfjss.org.rs/en/serbigudicatfunctionatreview).
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Box 6: Vrsac Basic Court Innovative Approach to Reduce Backlog through Eviased Management

This was a second experiment involving the active monitoring of judicial bailiffs in Yrea AVP system does n|
generate specialized reports related to bailiffs, and at the request of the Court President, the IT admin
identifies information registered in the AVP system on enforcement cases (e.g., assigned bailiffs, dates afd
enforcement activities, collected amounts) that could be used for this purpose.

Every night, every AVP system makdisbackups of the entire local database. The IT administrator instg
Microsoft SQL Server on one court computer and copied theild¥RProm the most recent backup to see whi
additional reports could be produced. Eventually, he completely-eztgineered the schema of the relation
database and was able to produce some highly useful reports for the Court President. Theseeegaldd which
activities (if any) a particular bailiff performed in the reporting period, how many collection attempts s/he 1
YR 6KAOK OFasSa 6SNB y2i Wi2dOKSR®Q 2A0GK GKS o6 A
the hailiffs were encouraged to improve their performance. As a result, the backlog decreased and good per
were promoted.

The IT administrator regards what he created as an unpolished product, but there is evidence of the effectivi
this approachThe IT administrator would like to establish a real reporting server that would mine the AVP dal
to produce new structured and formatted reports for court management. This approach would allow for a ¢

il. Number of Pending Utility Bill Enforcement Cases

90. The enforcement of unpaid utility bills warrants specific analysis, as it represents the
overwhelming majority of the enforcement backlagThe enforcement of authentic documents (IV Cases)
constitutes 82 percent of all enforcement cases in work. Among these, utility bills represent the
overwhelming majority. By the end of 2013, a total of 1,748,086 ases remained unresolved and were
carried over to 2014. Of these, the Review estimates that around 80 to 90 percent of IV Cases relate to the
non-payment of utility bills, suggesting that around 1.5 million unpaid utility bill cases remain in Bagi: Cou

Table9: Enforcement of Authenticated Documents in the Basic Courts (2613)

All Enforcement Enforcement Cases Related to %
Case$>? Authenticated Documents (IV Cases)
Number of cases in work in 2013 (carried 0
over from 2012 plus incoming in 2013) 2,547,215 2,089,868 82%
Pending at the end of the year, 2013 2,019,006 1,748,086 87%
91. The issue is partially proceduralCompanies Ave 12 months to initiate an enforcement case or

their claims will expire under the statute of limitation. They therefore flood the courts with thousands of
enforcement cases all at once, a process automatically generated by their software syStemsoninal

value of unsettled claims is often trivial (e.g., below 10 EUR), and for persisteipagers, repeated small

value enforcement cases (with the same creditor, same type of debt, and the same debtor) will accumulate
over time but are never joined. Twio three years later, companies declare a loss in their own accounting
aeaidtsSvyasz odzi tSF@S (KS OlAzya Ay GKS O2dz2NIia Wwedza

251 Megadata Table, World Bank. (Available Jattp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).
B2¢ KS (ri2NWOSPSSy d OFasSaQ AyOfdRSa GKS T2t 2¢AyAlv, QIKAK, Iki,doLI8ra |
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92. The magnitude of unpaid utility bills is partly a social problerRoor residents unable to service
their bills accumulate debts over time. This issue is both cultural and poltfiddiilities cases do allow a
more expedient treatment they can and have been resolved on a massive scale (see Box 7 for an example
from Infostan).Other European countriesalwe experienced large utility bill backlogs and have purged these

in similar ways. This experience with Infostan could be modeled with other-stated utility companies,

for example through coordination between SCC, MOF and the MOE.

Box 7: Bulk Resolign of Unpaid Utility Bills: a Lesson from Infostan

The huge reduction backlogs at the Belgrade First Basic Court in 2011 was due to a single courinugeil,
Infostan, the largest utility company in Belgrade, invited their {omg debtors to reach an agreement and pay th
accumulated debts in installments without interest. For those who agreed, Infostan withdrew the p¢
enforcement cases beaf®the Belgrade First Basic Court, leading to a significant decrease in the pending stock

Infostan is now replicating the exercisdn an offer ending 30 September 2014, kinge debtors who sigr
agreements will be allowed to pay their debts in instalhts. Debts of up to 100,000RSD may be paid ir
installments, while debts of over 200,000RSD may be paid in up to 60 installments. As at 17 June 20
residents of Belgrade had agreed to pay off their debts in installments, with numbers riding dai

The impact on backlogs could be significatithough the final outcome remains to be seen, Infostan is reporte
be planning to withdraw upt@ nnZnnn Sy F2NOSYSyid o6Lz0 Ol asSa TNR
likely include a combinain of debt restructuring with clients, as well as debt wdfts for very smallalue cases
that are not worth pursuing. This would represent around 20 percent reduction in the 1.5 million penc
enforcement cases in Belgrade.

The Serbian judiciarghould explore ways to replicate this experience with other utility provideltsshould analyzg
what worked well in the Infostan experience, why other utility companies have not followed suit, and how the
be encouraged to do so. The result couldamthe end of utility bill enforcement backlogs in Serbia.

93. Utility cases might also benefit from joiningThe number of cases could be reduced if those
involving the same debtor, creditor, and subject of claim could be identified and merged into acsigle

This would make the collection of the total amount more profitable for the bailiff and easier to set up a
payment plan for. It should be of interest to the creditors and bailiffs, although it may take time to develop
the technological mechanism o so. Judges may have to be encouraged to support and facilitate such an
initiative.

94, .FAaA0 [/ 2dz2NIa O2dZ R YAYAO (KS apayReBOSHnes? Nde / 2 dzNJ
details of persistent nopayers could be placed in an electronic database, and these would be denied
certain government services (such as license renewals) until they agree to a payment plan for their unpaid
utility bill debt. This would require adgslative amendment of the kind enacted for the Misdemeanor Courts.

ii. Private Enforcement
95. Reforms in 2011 sought to address the problem of ineffective enforcement in monetary claims,

such as utility bill cases, by allowing these to be dealt with by privatgforcement agentsin the areas of
their jurisdiction?®® enforcement agents should enjoy better incentives to provide more effective

253 Utilities were previously provided in the Socialist Federal Republic of Yugoslavia 190s, the noqpayment of utility bills was

a form of civil disobedience. To this day, certain individuals refuse to pay their utility chargeso\@tete utility companies are
often reluctant to pursue these debts aggressively for sqilitical reasas.

254 For further discussion on the register, see the Financial Management Chapter.

255 Most cases involving enforcement of a monetary claim can be handled by enforcement agentsoNetary enforcement cases,
such as child custody enforcement, must conénw be handled by court bailiffs. For further background, see the Background
Information  on  the  Serbian  Judiciary, available  athttp://www.mdtfiss.org.rs/archive//file/Annex%201%20
%20Background%20Information%200n%20the%20Serbian%20Judiciary(1).pdf

100


http://www.mdtfjss.org.rs/archive/file/Annex%201%20-%20Background%20Information%20on%20the%20Serbian%20Judiciary(1).pdf
http://www.mdtfjss.org.rs/archive/file/Annex%201%20-%20Background%20Information%20on%20the%20Serbian%20Judiciary(1).pdf

Part 1: ternal Performance Efficiency in Justice Service Delivery

enforcement.

%6. ¢KS ONBIFiGA2Yy 2F SyFT2NOSYSyd F3a3Syda oAttt y20 NB
from growing further. From 2011 to 2013, the number of incoming enforcement cases dropped by 49
percent. In 2013, only 17.6 percent of incoming enforcement cases related to the enforcement of
authenticated documents. It is likely that this trend will continuewdver, if enforcement agents do not
actually increase the rate of successful enforcement of authenticated documents, the same issue will persist

¢ the backlog issue would merely be shifted from the courts to private entities.

97. Perceptions vary regardinghe effectiveness of the recent reformsn the MultiStakeholder Justice
Survey, most respondents considered that the reforms will do little to affect efficiency, and perceptions of
the effectiveness of the law have deteriorated (see Figure 38). This reagub to the range of
implementation challenges, discussed below.

Figure38: Expectation and Evaluation of the Law on Enforcement and Security, 2009 and®013
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98. The numbers of enforcement agents is growing, but theye not yet uniformly available

throughout the country?” There is an insufficient number in Central/Southern Serbia and concerns about
the quality and efficiency of enforcement in those locations. It is expected, however, that geographic
distribution willimprove over time.

99. The registry for private enforcement agents does not provide information necessary for parties to
make an informed judgment about whomtoseleat. KS 2yt & Ay TF2N¥I GA2Y fAaGSR
name and date of appointment tthe territorial jurisdiction of the court. On paper, the complaint process
against private enforcement agents is well regulat€ddowever, registries do not indicate if disciplinary
actions have been initiated or fines levied against a particular enfoeoérgent.

100. Enforcement fees are opaque, and this may act as a disincentive to effective enforcenkemis

are assessed using a complex system based largely on the value of the amount to be collected and cannot be
easily determined. In addition, parties in natility cases who have obtained a court judgment and have
already paid court fees are often relant to incur additional costs by hiring enforcement agents. At this
2dzy Ot dzZNBX YIyeée O2dz2NI dzaASNBR aAYLX e WIA@S dzJQ 2y (K.

256 Survey Questianin your opinion, how the enactment of the new Law on enforcement and security launched in 2011 will affect the
efficiency of the judicial system (2009) / has affected the efficiency of the judicial system P2@iL8ation base: totgbopulations of

judges, prosecutors, and lawyebulti-Stakeholder Justice Survey, World Bank MIEF; 2014.

257 The standard set is statute is to have one enforcement agent for every 25,000 inhabitants, which should result in 28&dregiste
enforcementabyiad® ¢KS ahwQa |AY A& G2 KIFI@S ony SyF2NOSYSyid |3Syi
appointed. The distribution is slightly skewed. Belgrade and Novi Sad may have excess numbers of enforcement agentst while mo
areas in the south havless than 50 percent of their quota, and Novi Pazar has no enforcement agents.

258 The statute allows a range of disciplinary actions (private or public reprimand, fines, suspension, and terminationpaigjéimst

A disciplinary commission has laundh®our investigations since the formation of the Commission in 2012 but none has been
concluded. The Chamber of Bailiffs is currently considering creating an internal panel as a first tier for reviewing tsongalizist

bailiffs.
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101. Further, enforcement agent fees are relatively highor example, the deposit fee alone to request

the enforcement of a divee decision would cost an average Novi Pazar resident 56 percent of their
monthly net income and 14 percent for an average Belgrade resident. The deposit alone thus represents a
further barrier to access to the Serbian courts, particularly given thatraéfees have already been incurred

by this stage of the proceeding.

Table10: Enforcement Deposit as a Share of Monthly Incofiie

Basic Courts Monthly Income per Capita (RSD Enforcement Deposit :?]ig?sg RIS @
Novi Pazar 6,970 3,900 56%
Belgrade First 27,110 3,900 14%

102. Limited availability of and costs for enforcement agents go against European principles that
enforcement be cost effective and readily available.

WoX0 aSYOoSNI aildl G§Sa &K 2 dzf-difectveSATE 2ANTD SiYSS YK 2 TS FoTd2ROMCH
FSSa aK2dzZ R 6S NBlFrazylof SXQ

Council of Europe Recommendation 2003 (17)

Wt I NIASE aKz2dzZ R 0SS FofS (2 AYAGAIFIGS Sy¥F2NOSYSyi
should be avoide @ Q

CCJE Opinion No. 13, Conclusion

103. Perhaps most problematic is the persistent concerns regarding collusion and kickbacks to private
enforcement agents.Stakeholders report that a number of sociatyned enterprises have transferred
many thousands of nmeritorious enforcement cases to a select number of enforcement agétithe size

of the transfers alone raises some concern, as they are beyond the ability of a single enforcement agent to
action within a reasonable period of time. According to stakebddenforcement agents thus received
large amounts in enforcement deposits without acting on the casespiliblic perception of enforcement
agents has been harmed by these suspicions, and this is likely to further reduce trust and confidence with
the judcial system as a whole.

104. The number of enforcement cases that remain pending with enforcement agents has grown each
year, since the profession was established in 20IHowever, the precise nhumber of pending cases is not
known. Each enforcement officer abliged to file an annual report noting their total number of cases
resolved, unresolved and the ratio of assets to claims. This information would be useful to monitor
performance across the profession. The Chamber of Bailiffs has indicated that itdritedd so but is yet to
publish its reports. Several stakeholders reported that, if the performance of private enforcement agents is
not monitored carefully, the backlog problem will remajit will simply have been displaced from courts to
enforcement gents.

105. A range of options is available to remedy these implementation challendésst, training would

assist for private enforcement agents to improve the efficiency and quality of their work. Caps on the
number of cases assigned to each enforcement agent would assist in balancing the workloads of
enforcement agents. Debtors couldsalemploy a panel of enforcement agents (e.g., three) rather than a
single agent. The Chamber should set quality and efficiency standards, including standard timeframes for
when an enforcement agent should either complete or abandon a case. The Chan@aglifts is proposing
amendments to the law requiring stat®wvned creditors to distribute cases more evenly among private

259 Megadata Table, World Bank. (Available fattp://mww.mdtfiss.org.rs/en/serbiajudicatfunctionatreview); Court Fee Schedule.
260 For example, according to statistics receiveahf the Chamber of Bailiffs, a utility recently assigned 20,000 cases to a single
enforcement agent, resulting in a deposit to that individual of nearly 1 million EUR.
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enforcement agents and adding a complaint process to the Chamber, allowing the suspension of agents from
the list until their backlogs reduced. Improvements could include requiring remedial training for bailiffs for
less serious performance issues such as excessive delay.

106. Some stakeholders suggest that private enforcement agents should take over the utility bill
backlog from the Basi Courts, but the Functional Review advises against tlfigst, the enforcement
deposit is likely to exceed the value of most of these cases. Several more cases are also likely to be found
unenforceable or unmeritorious. So it is unlikely that enforcemagents would have any more success in
resolving them than the courts have. To transfer large amounts of cases of negligible worth to enforcement
agents would thus massively increase the cost of their resolution without results. Further, such a decision
would likely to be viewed with suspicion by many stakeholders and the public, in light of the sensitivity of
utility bill enforcement and prevailing concerns regarding the integrity of enforcement agents in cases
involving large numbers of unmeritorious casé&irst and foremost, these cases require triage and analysis.
Many are likely to require purging or would be amenable to mass resolution by installment plans in a
manner similar to what Infostan has done at the Belgrade First Basic Court. Such optidiesmarsued at
minimal cost within the existing regulatory framework.

Iv.  Enforcement of Court Judgments

107. The enforcement of court judgments performs considerably better than utility bill enforcement.
Data from the MultiStakeholder Justice Survey providensoinsight into the enforcement of court decisions
in real cases (i.e., other than utility bill enforcemettt). Figure 39 blow compares the evaluations by
judges, prosecutors and lawyer in the two surveys. Not surprisingly, lawyers were less satigfmdyhal
their perception is improving.

Figure39: Satisfaction with the Procedure for Enforcing the Court Judgment, 200932
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108. In cases where the court decision has been enforced (over 80 percent of cases invelwimgy
participants) a majority of respondents reported that enforcement occurred within the legal deadlines
(Figure 40. Recent amendments to the Law on Enforcement and Security of Court Judgments have further
improved efficiency. This reinforces the fing that many cases, particularly new cases, proceed smoothly
through the system, and when systems work, they work well. Meanwhile, other cases, often older cases, get
W3Gdz01Q YR 0S02YS LINRPGNI OGSR®

261 Responses were provided by the public and business people who were parties in dasesh#ecourts. Regarding enforcement,
NBEaLR2yRSyiaQ yasSNAR NBEFGS G2 GKS O02dNIIiQa 2dzZRIYSYy( i the G KSAL
contestation of a utility bill, but they were mostly civil, criminal, misdemeanor,arginess cases.

262 Survey QuestionHow satisfied were you with the procedure for enforcing the court judgments in cases you worked on, in last
three yearsPopulation base: judges (other than appellate judges); prosecutors; lawyers, total popubMtitinStakeholder Justice

Survey, World Bank MDTBS2014.
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Figure40: Share of Court Users with Judgment Enforaeithin the Legal Deadline, 2009 and 20?3
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d. Procedural Efficiency and Efficacy
109. ¢KS O2dzNI aeadsSyQa lFoAaftAade G2 LINRPOSaa OFasSa A:
and managed, whether procedural tools are available to judges, and how their work can be facilitated or
obstructed by others.This section reviews severmdicators of procedural efficiency, corresponding to
indicator 1.4 of the Performance Framework. As opposed to arguments that higher caseloads always require
more judges or more work, these reforms explore ways to facilitate performance by enabling tmurts
deliver higher (or same) quality services in less time while reducing the pressure and burden on judges and
staff. The Committee of Ministers to the Council of Europe and the CCJE suggested standards for hearings
and adjournments, but indicators foréise issues are best tailored to the individual countfy.

110. In contrast with the previous discussion, this
section relies less on caseload statistics andomm on
survey results, legal analysis, and key informant
interviews. The case management systems do not generate
reports that could be used for determining the procedural
causes of delays, or indicators that might be used to track
improvements?®® Such capailities are available but data is
not entered. It will be important to remedy this oversight
to ensure that procedural efficiency can be monitored and
improved through the collection and analysis of d#fa.
Title: Pisarnica submitted by an entrant to the Improved procedural efficiency likely requires aits of
Justice Competition, World Bank MDTISS, 2014. targeted and calibrated reforms, which will need to be
effectively monitored.

263 Population base: court users in whose cases the final judgment was rendered and judgment was enforced at the time of survey.
Multi-Stakeholder Justice Survey, World Bank MIE32014

264 As the CCJE notes (Opinion 6, 2004), there can be no single template. Individual countries have differing processes.and value
Nonetheless, the efficient use and scheduling of hearings remains a goal. Once countries determine their own targetsgttsse t

need to be monitored and possibly adjusted over time. Reform impacts also require tracking, and new legal practices dhly work
there are incentives to use them. Monitoring is critical.

265 For example, AVP can track statistics such as the numbeteshptis for delivery, the average number of adjournments and
hearings per case, and the frequency of hearings. However, this information is generally not systematically enteredlized loca
databases or collected centrally. A few courts (see Boxes 1)aa@ &xceptions.

266 perceptions can occasionally be mistaken, even when offered by judges and frequent litigants, and this possibility tibkes it s
more important to work with real data generated by AVAPactitioners and users frequently overestimatelaly or misdiagnose the

causes for delay, thus suggesting ineffectual remedies. See Kritzer (2000) and World Bank (2002), which provide exefoptes of r
tackling court delay in both the US and Mexico. In both instances, the original theories aboatfes of delay proved incorrect.
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Service of Process

111.  The service of process plays a critical and frequent role in Serbian court proceediigsedural
laws require that parties be notified via sex@iof process at every stage of the proceeding, and decisions
have effect only from the date that process is served. As a result, a high number of services are f&quired.

112.  Users experienced difficulties in locating the address of relevant parties prioithe service of
process?® Obtaining an address often requires the cooperation of other state bodies such as the police,
various line ministries, or the Agency for Commercial Registers. Stakeholders report that these bodies are
routinely unresponsive. Receprocedural amendments now require the police to assist courts in delivery of
process®® but enhanced cooperation between courts and police will be necessary for this to work in
practice. Within courts, there are also some delays in preparing servicemodgs due to cumbersome
internal processes. For an example of how the Subotica Basic Court has streamlimadrtied process, see

Box 20of the Governance and Management Chapter.

113. Once addresses are obtained, 57 percent of attempts at service fail verage. There are no
standard AVP or SAPS reports that track or compare the service of process across different courts and/or
different periods. To improve performance, data should be collected and analyzed on the number of
services, success rates, andtsos

114.  Avoiding the service of process is ea&)The postal service delivers only in the daytime when most
people are at work. In cities, receipt is difficult to verify when apartment letterboxes are not sealed.

267 An average tweparty dispute at first instance may ultimately require 30 services, and in a larger case the number may be as high

as 70. There are currently three legal options for serving process in Serbia: the Postal Service, the police, or a czemvaeted

provider. Should none of these methods be successful, courts will order that notices be posted on their bulletin boards.

%8¢ KS RSTSYyRIydiQa RRNBaa Aa ySOSaarNeE (2 Y20S (GKS LINp@Saa ¥z
gAOK2dzih AGP ¢KS [l g 2y /AGAEt t NPOSRdAzNBE NBIljdzZANBa G Kltheydah F A YI y
request assistance from the court where they are unable to obtain it. Some citizens do not report their current aoldheskocal

police station as required, or are not registered on the voter registry.

269 Amendments to theCivil Procedure Law R2 LJG SR Ay al & iftmemcaurt bEBptddalides actd & Ithé provided

address, court wilex-officio ask the competat body residence address or temporary address of the party to whom act has to be
RSEAGSNE FyR gAftft RSTtAGSNI Al IndOmRantGof de®eryid@tSI2gpara4dpQ ¢ KS L2 T A
2710 Most commonly, defendants who wish to delay thiéect of a judgment do this.
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Box 8: Innovation and Efficiency Stiflenl Novi Sad

The Misdemeanor Court in Novi Sad used the Sloboda Youth Employment Agency as its internal delivery
the city of Novi Sad as well as theunicipalities in Veternik, Futog and Petrovaradin. Sloboda couriers were
40RSD per succesktielivery. According to the Misdemeanor Court, success rates ranged fr88%a Fesulting in
the delivery of 7,000,000 documents per montfiheir couriers repeatedly attempted service of process for
same price by going several times in a sirdgg to the address of the party. They also provided the court

observations from the field, which facilitated further procedural steps such as advising if the address was in
if the person no longer lived there. Couriers were also willing td after regular work hours and on weekeng
when residents are more likely to be home.

According to the Court President:
W{f202RI LINPGARSR Iy Fad2dzyRAy3I O2y (N dridzipracasyg,
during court proceedinggnd later in the phase of enforcement of court decisions. They also facili
more effective enforcement of deadlines that are essential in legal proceedings, and therefore he
reduce the number of cases that collapse by falling under the stafdimitations. Their work significantly
AYLINREOSR 2dzNJ FAySa O2tftSOdGA2y NIGS IyR AyONSBI

Despite the success, the Misdemeanor Court discontinued its cooperation with Sloboda in 2014. The 2014 b,
the court was onlyartially approved, and the line item for internal delivery service was cut tegoasger of the
sum. The Misdemeanor Court returned to using the postal service, where it is safer to accumulate arred
expenses can be more easily masked within gerehainistration.

-~

Table11: How does the Postal Service Compare to the Sloboda Youth Employment Agency Dellvery

Sloboda Youth Employment Agency (Novi Sad) | Postal Service

40RSD 44RSD

Paidper successful service Paid per attempt

Delivers outside regular work hours and weekend Delivers during work hours only

Attempts service several times per location Attempts once, then returns receipt of unsuccessful deliv|
to the court

115.  Stakeholdersare unanimous that the postal service is ineffective. Further, there is little incentive
for the Postal Service to improve, because it charges per attempt of sers/fcBostal workers are poorly
paid, earning approximately 200EUR per month, and are reltetarnsk venturing into bad neighborhoods.

In smaller towns, postal workers are known to help residents avoid service either as a favor to
friends/relatives or in exchange for a brib& Postal service workers also receive minimal training.

116. Some courts ag attempting to manage the performance of the postal service, with some success.

The Basic Court in Uzice has an MOU with the Uzice Postal Service for service of process, in which the Postal
Service agrees to make two attempts in exchange for its 44RSOteepostal service also agreed to give
special attention to the service of process in rural areas. On average, the Basic Court in Uzice has no arrears
and spends approximately 34,000EUR per year for all postal services, including services of process and
delivery of other court decisions and legal acts, as well as regular mail. Under this arrangement,
approximately 60 percent of their deliveries are successful.

271 Megadata Table, World Bank. (Available Jaitp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

¢KS O02dNJax GKS ahWr FyR GKS hYodzRaYlFyQa hFFAOS fdaz2 NBOSA
related to the Postal Service.

273 Because service is in a specifically marked blue envelope, postal workers know the content anarrcahew friends and

relatives.
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117. Improvements in the mechanism for delivery could reap significant improvements in court
efficiency. The outdated MOU between the Postal Service and the MOJ could be revised, for ekgmple
switching to a payn-success structure. The use of contracted couriers generally provides better value and
could be encouraged. For example, Box 8 abaghlights the improved efficiency generated by an internal
courier service contracted by the Novi Sad Misdemeanor Court. Others suggest that enforcement agents
could assume the role in exchange for their fees becoming court expenses reimbursable to miregwin
party. In the longer term, an-service feature could also be used.

118. Recent amendments to the Civil and Criminal Procedure Codes could each improve the efficiency
of the service of processThe new CPC introduces much broader means of service, imglseveral options

for who may receive personal delivet¥.Successive amendments to the Law on Civil Procedure follows a
different track, creating new forms of delivery and imposing deadlines for procedural milestones and
penalties for parties engaging idilatory practice€’ If implemented and monitored effectively, these
reforms could transform the efficacy of delivery in the medium term and improve timeliness of disposition
across the board. Progress should be monitored carefully with statistical dadareforms calibrated over
time to achieve desired results. Without reform to arrangements with the service providers, however, full
implementation may be thwarted.

119. Compared with other European countries, Serbia is not a top scorer for fast service aiegrbut

has seemingly improvedAccording to the CEPEJ, in 2010 Serbia was one of eight countries where
notification of a court decision on debt collection took the most time-801days), but by 2012, Serbia had
jumped to the 610 days categor¥® Recentprocedural reforms combined with improved mechanisms for
ASNIAOS LINRPGAAAZY O2dZ R AYLINRGS {SNBAIFIQa NrylAy3Ia

ii.  Scheduling and Hearings

120.  Several factors drive efficiency in the scheduling of hearings, including the number of hearings per
case, the timelines®f their scheduling, and the frequency of cancellations and adjournmenlsdiciaries
concerned about how these factors affect productivity require that their CMS records the number and dates
of hearings, adjournments, and the lapsed time between a cattéléaring and the new date.

24 SNIAOS YIreé 68 YIRS SAGKSNI G GKS NBOALASY(iQa NBaARfR¢yOS 2NJ
alternative refuses service or declines to sign the receipt, service will nonethelesméieaered executed the server records this
information on the delivery slip. The new CPC also permits electronic delivery, which could be particularly effectiveunicatimg

with businesses, attorneys, and expert withess€bese changes only apply twiminal cases entered after Octobef!, 12013,

meaning that backlogged cases will not benefit but efficiencies may be seen in the medium term.

275 The amendments to th€ivil Procedure Laaccord with the opinion of Venice Commission on draft civil procedode form 26

July 2011 (D@IL (2011) 10). The Venice Commission recommended that delivery of service be made to the specific person whenever
possible. Where personal delivery is not possible, then the address from the official registry should be used.

276|n 2010, it took one to five days in 15 states, and six to 10 days the other 14 states. (See CEPEJ, 2012; 347.) Imt204AsEU d
provided by 18 countries, of which eight states reported times less than five days, and five states between six to $erbays
reported a reduction to the six to 10 days category, although the accuracy of these data has not been verified. The wétintries
listing times between 11 and 30 days were Bulgaria, the Czech Republic, Slovakia, and Spain. Only Greece repdintzal 300

days (CEPEJ, 2014).
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121. The European guidance is instructiven its Principles of Civil Procedure Designed to Improve the
Functioning of Justicéhe Committee of Ministers to the Council of Europe, recommend for civil cases:

WHot more than twohearings, one preliminary and the second for evidence, arguments and, if
possible judgments, with no adjournments except when new facts appear and in other exceptional
and important circumstancds®

The CCJE qualifies the recommendation by noting thierdifces in practice among EU members and

g NBEAYy3 ySSRa 2F OFLasS (GewlSaxz odzi Al aitNBaasSa GKS
duration of proceedings, setting firm dates, and exercising their power to refuse unwarranted adjournments

In some instances, courts have suggested limits on the number of hearings for any case. New procedural
codes in many countries try to limit the number of hearings by consolidating those occurring at similar stages
2T | Ol 45Qa i NI ahérdis aftdnBitte fdllofdp2oNiEtetzyinte iviSther weti hearings are

held, or how the reforms impact on service delivery.

122.  Scheduling of hearings is generally processed manuailyich inhibits efficiency?’® A transition to

St SOGNRPYAO &OKSRdz Ay3a g2dA R Ftft2g GAIKGESNI a8 OKSRdz
monitor. Such reforms require active management by 4eicel court administrators and clerks with the
support and oversight from CauPresidents.

123. Courts generally only schedule hearings in the morning8hen asked why hearings are not
d0KSRdz SR Ay GKS FFTFiSNyz22yas GKS FyagSNI Aa dzadz f f
GKFG WLIS2LX S R2 y2yi2 ZyAH S 2AINI LINENG| S Ovdyfil 20NKES  IHyFRI SING G 2 N
of the modern judiciaries in Europe and elsewhere run a tight courtroom roster, particularly in lower courts,

to maximize the use of valuable courtrooms, judges, and staff throughout theQaymonly, courtrooms

that are not used for full day hearings are scheduled for shorter hearings by one judge in the morning and
another one in the afternoon. By tightening courtroom rosters in the Basic and Higher Courts in Serbia,
particularly for civikcases, judges could increase the pace of hearings and reduce the length of proceedings
while maximizing the use of limited courtroorfi8 Over time, schedules calibrate and more efficient habits

are formed. Such reforms are often accompanied with electrdizides (described above).

124.  Several months usually pass between case filing and the first hearifibile some time interval is

clearly required, stakeholders in interviews suggested that this time lag is excessive for first instance cases.
Court users irthe Multi-Stakeholder Justice Survey reported that the time lag in criminal cases is usually
around four months, three months in civil and misdemeanor cases, and over two months for business sector
representative¥’ (see Figure 41).

277 Council of Europe, Recommendation No. R (84) 5 of the Committee of Ministers to Member StatesRyin¢imes of Civil
Procedure Designed to Improve the Functioning of Justice

278 Some courts also enter hearing dates irPAV

219For a further discussion on the concerns regarding scarce courtroom facilities, see the Infrastructure Chapter.

280 Compared to 2009, the time from case filing to the first appearing before court decreased only for business sector dases, whi
remained the same for other types of cases.
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Figure41: Average Nimber of Months between Case Filing and First Hearing, as Reported by Court Users,
2009 and 201%*
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125.  Similarly, there is a time lag between each hearingourt users report that, on average, three
months pass between hearings in first instance cd%eblowever, there is much variation across the
country. h interviews, litigating attorneys who worked in courts throughout the country report that a court

in Eastern/Southern Serbia could reschedule a hearing within several weeks. However, in courtsadialing

the largest share of cases, this is more difficult. In Belgrade, it routinely takes three months or longer and
stakeholders assume that the reason for delay in Belgrade is the large caseloads of judges. However, as
shown in the Efficiency Chapter,emumbers of disposed cases per judge are high in Belgrade First Basic
Court (1,472) and Second Basic Court (1,123), but not much higher than in Zrenjanin (1,017) or Bor (962)
where one might have a closer hearing date. Therefore, the causes for schedel@tyg may not be due

solely to workload.

126. Hearings sometimes clossine die?®® particularly in cancelled or adjourned hearing3he next
hearing date is set only after the hearing has finished and the parties are notified. This practice is never
recommenad and should be avoided (CCJE Opinion 6, 2004). The modern practice (reportedly used in
Belgrade for criminal cases) is for each and every hearing to end with the setting of the next hearing date,
circumventing the need to notify all parties (except ofics®e those not present) by service of process, and
enabling the parties to plan accordingly.

127. Ready solutions are available, and practitioners and court users alike expect better scheduling
Simple time management techniques could yield results, inclutiegcheduling of afternoon hearings, the
setting of hearing dates at the conclusion of each hearing, the automation of schedules, and the monitoring
by Court Presidents and Court Managers of scheduling timeliness. The results could be significant,
particularly in busy and backlogged courts.

281 Survey QuestioriVhen was the case filed (month and year)? / When did otleegbarties appear before a judge for the first time
(month and year)Population base: public and the business sector with experience with court cases that reportedvidta.
Stakeholder Justice Survey, World Bank MIS%; 2014

282This time lag has nahanged since 2009.

283\Vithout a new date set for the next hearing.
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iii.  Average Numbers of Hearings

128. Users reported that four hearings were scheduled on average in first instance criminal and civil
cases, two hearings in misdemeanor cases, and three hearings in business ddseaumber of hearings
has not changed since 2009 (see Figure 42). However, averages hide variations within c&8& types.

Figure42: Average Number of Hearings Held, as Reported by Courts Users, 2009 ant#2013
©2009 m2013
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iv.  Average Number o€ancelled Hearings and Adjournments and their Reasons

129. The Serbian court system does not collect or monitor data on the number of cancelled or
adjourned hearingsIn Basic and Higher CourfsyP can record these cancellations and adjournments, but
court staff does not input the data and there are no reports that enable managers to analyze the results. This
is outof-step with European practice, where adjourned cases are monitored in over 40 coufftries.

130. A substantial percentage of court hearings arancelled or adjournedAccording to estimates from
judges, lawyers, and court users in the Mi8takeholder Justice Survey, more than 20 percent of cancelled
hearings in first instance criminal and civil cases are cases involving busfi§éssédisdemeaor Courts,

the percentage of canceled hearings was lower at 12 percentKgpae 43. Given that rescheduling can
take up to three months, a singhljournment might lead to a sixonth period of inactivity in a particular
case.

284|n criminal cases, the number of hearings ranged from one to 32 hearings, and in misdemeanor cases, it ranged from one to 10
hearings. For civil cases, the average was of one to 50ngsaiand from one to 30 hearings in business cases.

285 Survey QuestionHow many total hearings were held in the fiiestance court, not including those that were cancelled or
adjournedMulti-Stakeholder Justice Survey, World Bank MIES; 2014

286 See CEPEJ Evaluation Repo2014 (based on 2012 data). The only countries which do not monitor adjourned hearings are
Andorra Germany Iceland Ireland Luxembourg Norway, and Sweden Yet these seven jurisdictions do not experience such
signfiicant delays imesolution times as Serbia does. So Serbia would do well to monitor statistics on adjourned and cancelled
hearings closely.

287 Prosecutors, however, estimated that a higher proportiaround onethird ¢ of hearings were cancelled or adjourned in their

cases.
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Figure43: AveragePercentage of Hearings Not Held out of the Total Hearings Scheduled, as Reported by
Courts Users, Judges, Prosecutors and Lawyers, 2009 and®013
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131. The obstruction of proceedings by a party is the most common cause for dédag Figure 44).
While obstructions occur in any system, it is particularly severe in the Serbian courts. Obstruction takes
several forms. Stakeholders report that the most common delay tactics include:
a.Avoidance of service of process by parties and-panties (see above).
b.Absence from proceedings due to easily procured sickness certificates.
c.Interference with witnesses to arrange their nappearance or to influence their testimony.
d.Abuse of procedural laws by attorneys.
Using courts as an instrument délay is the antithesis of the justice service delivery, and loopholes should
0S Oft2aSR (A3IKGfe a2 GKS 2dzZRAOAI NEQa NBa2dz2NODSa Ol

132.  Nonparties are also a common cause for delésee Figure 44). The excessive reliance qerx
witnesses is common and is reportedly caused by a fear among judges that the Appellate Courts will not
adzLJL2 NI | 2dzR3ISQa RSOAaAzy (2 RSOtAYyS GKS SELISNIA
more expert withesses, proceedingkéalonger. Experts may also have good reasons for not appearing, such

as poor scheduling by the court and backlogs of arrears owed to them. Some reportedly issue biased or low
quality reports that stimulate arguments between the parties. The blame forydetn be shared and

various improvements could be identified across the board.

133. A further frustration is the delay caused by transferring case filascases which transfer between
courts, it can take several months for the file to .

transferred from one court to another, even when the t
courts share the same building. This process clearly sl
down the resolution of the dispute and is unsatisfagtérom
the perspective of the parties. During the two painfuk r
organizations of the court network in 2010 and again in 20
there were serious problems in locating and transferring fi
between courts and between PPOs. On some occasions,
have ben misplaced or lost altogether. With a disorganiz
filing systerr_1 (as shown in the_ picture here) there is alvv_a%sage of a Registry Department in a Basic
room for mistakes and potential abuses. Such dysfunctlmrt, 2014.

can be simply remedied through basic document

management, the use of barcodes andreased use of available scanning technology.

288 These data reflect theatio between the reported number of scheduled hearings and the number of canceled hearings in
proceedings reported by court service providers and lawyers. Survey Quedgtiaate the percentage of hearings scheduled for
your cases in the last 12 months that were not h&ldpulation base: sers of court services, providers of court servifgihout
Appellate) and lawyers who reported dat®ulti-Stakeholder Justice Survey, World Bank MIS32014
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134. Transfers of cases between judges has also caused delagsyescale reassignments of cases
between courts and judges occurred in 2009/2010 and again in 2013/2014, as part of the two painful re
organizatiod 2 F (GKS O2dzNI ySiig2N]l ® ¢KS (GNIyaFSNE OF dzaSi
work for the system, as court staff sent and received files and judges, prosecutors and assistants became
familiar with materials on the file. Mass transfers alstered the incentives of judges to commence or
O2yiliAydzS OFrasSax FyR aS@OSNrft adl{1SK2f RSNE NBLR NI SR
period. In focus group discussions, court users frequently complained that the case transfer avasianc

cause for delay. Now that the court network has stabilized, such{segke transfers should be avoided in

future. Transfers of cases can be useful, particularly when cases are transferred early in the case processing
chain from overlyburdened couts to nearby lesbusy courts. In future, however, such transfers should be
targeted and should occur in a more orderly fashion to prevent delays.

Figure44: Share of Judges, Prosecutors, and Lawyers who Report that the Listed Reasons are Occasional or
Frequent on why Cases Last Longer than Expected, 2013
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135. There is a connection between excessive humbers of hearings, adjournments, and déldgsge
number of hearings dilute the importance of each hearing resulting in a lack of preparation, non
appeaances, and adjournments. As multiple actors are required to be notified of each hearing, a large
number of hearings exacerbate the problems of service of process, causing adjournments and delays. In
focus group discussions, users complain that a large munad hearings requires significant personal
involvement and is time&onsuming. Those working in private companies face challenges due to absences
from work. All agree that more hearings increase costs and sttéss.

v.  Efficiency in Prison Transfers

136.  Stakehoders also reported that prison transfers cause delays in criminal hearifideere are no
court statistics to show the magnitude of the problem, but prison administration and other stakeholders
report that such delays occur regulafhy.

137. The lack of planningand coordination between the court and the prison administration means

that transfers are not as smooth as they could bé/hen the court does not plan efficiently and provides

short notice to the Prison Administration, the latter is often incapable ofdpaing the prisoner in time.
Advance notice and twavay dialogue could overcome these challenges. A few courts have seen some
L2 AAGADS NB&adzZ §a FNBY WINRdAzZLIAY3I GNIYAFSNAQ O0APSOH:
the same day), and $sons could be learned from these experientés.

289 Survey Question: W often, if at all, each of these reasons was the cause of the longer duration of Papesg&tion base: judges
(other than appellate judges); prosecutors; lawyérsilti-Stakeholder Justice Survey, World Bank MISF; 2014

290 Access to Justice Suryéyorld Bank MDTBSS, 2014.

291 Delays afflict the Basic Courts more than Higher Courts, and the experience is different across court locations.

292 In Belgrade, for example, the Prison Administration has been proactive in managing its transfers. Using aoviceethd
coordination with Belgrade courts, it managed to reduce delays and adjournments.
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138.  Arrears can be the cause for delays, as several prisons are owed significant arrears by the ®durts.

As a response, some prisons now require advanced payments in order to cover the costs before producing
the prisoners to the hearings, while other prisons are simply less responsive to the requests. With the new
CPC implemented in October 2013, the transfer of inmates for hearings and interviews during the
investigation phase will presumably be covered by the2 arS Odzi 2 NBE Q 0dzRISG P | 246 SOSH
that this has been taken into account in the preparation of the prosecution budget for 2014.

139. To a lesser extent, delays are due to a combination of physical and material challergase

prison administrathns lack the needed vehicles and fuel to facilitate the transfers, and this is partly due to
the arrears they are owed. Some courts also lack sufficient infrastructure to hold the prisoners on the day of
the hearing, and anecdotal evidence suggests somisopers are guarded in public waiting areas in
proximity to the parties.

140. There are ready solutions for each of these issuBssic improvements in planning, coordination,

and financial management could improve the efficiency in transfers immediatelytsCoauld offer to be

more flexible in working with the prison administration to schedule hearings in blocks or to stagger hearings
time to enable prisons to deliver more efficiently. Dialogue between individual courts and prison officials
could produce prgmatic solutions. Longer term solutions could include improved bail arrangements,
upgrading of holding cells in some courthouses and introducing videoconferencing services some of the
larger courts and prisons.

vi.  Use of Modern Case Management Techniques

141. Preparatory departments have the potential to transform the case management process by
ensuring that hearings are ready to proceed and run smoothlydges, court staff, and practicing attorneys
interviewed acknowledged that these departments would be usegfatticularly for ensuring that cases are
ready for hearing. Since the introduction of these departments to the Court Rules in 2010, judicial staff is
working well to ready cases for hearing and address procedural issues. However, many places do not use
these departments and should consider prioritizing their creation (for discussion of preparatory
departments, see Governance and Managemghapte}.

142. A type of pretrial hearing to set schedules and resolve some initial issues has been introduced in
recert amendments to the Civil Procedure Law and CFPRiis change could help a great number of hearings
to run more smoothly. It will be important to track whether such hearings are held, whether they circumvent
the need for subsequent hearings, and reduce dstion times.

143.  Hearings could also be further consolidatetnder the current law, hearings are often disjointed

and piecemeal even in the trial stage. Therefore, attempts to condense he&fingsy help improve this

issue. Once the preparatory departments are capable of ensuring trial readiness, consolidated hearings
could become the norm. Again, a better use of AVP and its integration would enable these reforms to be
monitored to measure the ipact of reforms.

144. The use of hearings to convey or exchange information that might be otherwise provided in
writing is another issue Written and email exchanges, and telephone conferences on simple issues are
common practices in modern judiciaries acr&gope and elsewhere. Currently in Serbia, oral statements
play a predominant role, including in party requests to admit or exclude certain evidence, call for new
witnesses, presentation of legitimate documentary evidence, or other motions includingljouraments.

Some of these communications could be effectively conducted in written form and could serve as a prelude
to inform the hearing. Through the increased use of written communication, the court and the parties could

293 For further discussion, see the Arrears Section of the Financial Management Chapter.
294 Primarily through the suggestions introduced in @iwil Procedure Code
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make a more efficient use of &time intervals between hearings.
vii.  Efficiency in the Substantive Conduct of Hearings
145. A substantial percentage of hearings are perceived to be inefficient, as showsigare 45elow.

Figure45: Average Percentage of Hearings Not ContributingResolution of the Case, 2009 and 26%3
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146. Based on the data collected on the number of canceled and inefficient hearings, an efficiency
index can be calculated to show the share of efficient hearings (hearings contributing to the resolution of a
case) inthe total number of scheduled hearing8® The efficiency indexes show that, on average, 55 percent
of hearings were productive in criminal cases, and 58 percent in civil casdsdaee 4.

Figure46: Efficiency index: Mean Percentage of Hearings Cimtting to Process Resolution out of Total
Scheduled, as Reported by Court Users, Court Providers, and Lawyers, 2009 artf 2013
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295 Court users: ratio between the reported number of scheduled hearings and number of hearings not contributing to case
resolution in their proceedings; court providerBstimate the percentage of hearings held in the last 12 months that did not
contribute to progress in resolution of court caydopulation base: sers of court services, providers of court servi¢@ghout
Appellate) and lawyers who reported datdulti-Stakeholder Justice Survey, World Bank MIE32014

296 Efficiency indices were calated using data reported by judges, prosecutors and lawyers. They are based on the total number of
hearings, the number of cancelled hearings and the number of hearings that did not contribute to the resolution of thetbase i
course of 2009/2013. Indes are presented as average values (arithmetic means).

297 Courts users: ratio of reported number of canceled and inefficient hearings out of total scheduled hearings; court pamdders
lawyers: reported percentages of canceled and inefficient hearings subtracted from total of 100%. Pophdagomsers of cart
services, providers of court servicégithout Appellate)and lawyers who reported datavulti-Stakeholder Justice Survey, World
Bank MDTRHSS, 2014
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147.  Analysis of these data shows that as the number of scheduled hearings incredgbespumber of
productive hearingsdecrease<® This indicates that the extended duration of court proceedings is very
likely not a consequence of specificities or complexity of given cases. Rather, the data reveal that the
number of canceled and unproductive hearings is likely to rise whth extended duration of the
proceedings.

148. In hearings, the methods used for taking witness testimony are tihmensuming are slow down

the pace of hearingsOften the party or expert witness is required to give their statement several times to
enable thejudge and typist to dictate the evidence into the minutes. Some experienced and proactive expert
witnesses dictate their statements directly to the minutes, but this is not common. Basic training on the use
of word processing software and the electronicclkeange of documents, could significantly improve the
speed and accuracy of this process. (In the longer term, the use of audio or A/V recordings should also be
considered °

149. Lawyers also play a role in slowing down hearings and causing inefficiehsyavyers are paid per
hearing®°they have a disincentive to deal with matters expeditiously. Frivolous claims are pursued without
sanction and some lawyers are said to advise clients on how to obfuscate proceedings. Several stakeholders
allege that lawyers @mg out cases by encouraging (or at least not opposing) more procedural steps than
necessary in an effort to increase billings. The Review team is unable to substantiate these claims.

150. Recent amendments to the procedural codes seek to improve efficiencytia conduct of
hearings Measures include:
a. The parties only propose evidence to be collected, and the judge decides which evidence is
required to determine the key facts of the ca¥é.
b. The judge manages the hearing and interviews the parties, reviewsutmitted evidence, and
provides the parties with the right to spedk.
c. The judge may fine a witness or an expert who does not appear when summoned, or otherwise
impedes procedural activities or service delivéfy.

151. Despite their enhanced powers, adjournm&and delays continue because judges are not yet
assuming their new rolesThis reluctance to manage the case proactively is caused by several factors.
Judges may not understand their enhanced powers and may fear reprisals from the parties. Judges may als
find it easier to let parties have their way, particularly in environments where judges and attorneys
fraternize. Frequent changes in procedural laws also make judges uqgeasgral judges reported that they

prefer to wait for a colleagufudge take tle first step and see how the Appellate Courts reacts. Further,
some stakeholders point to a general passigity 02 YY2y | GGAGdzZRS 2F Wt SdiQa 41

152.  Several lower court judges reported that appellate judges are not supportivelower court
2dzZR3aASaQ FdaGSYLIWia (2 AYLINROS LINE OSRzNI Ih the® VigwAther Sy O @
PLILISEE TGS 7/ 2dzNIia FNB tA1Ste (G2 20SNNYzZ S | 2dzR3ISQaA
returnthe case forretti f (12 W3ISG ( KS™Eideath, inthdvEMeint& i6 theNdouRSraqlie @

298 There are identifiable correlations between the efficiency index, the number of scheduled heardg$e duration of the case.
SeeMulti-Stakeholder Justice Sury&yorld Bank MDTFBSS, 2014.

29 For discussion of ICT training and A/V equipment, see the ICT Chapter.

300|ncluding for adjourned hearings and 50percent for hearings cancelled at a shog.notic

301 Article 228229,Law on Civil ProcedurArticle 395CPC

302 Article 326 Law on Civil Procedure

303 Article 101Law on Criminal Proceedindsines range from 10,000 RSD to 150,000 RSD for individuals, and from 30,000 RSD to
1,000,000 RSD for expavitnesses.

304f AYAT NI 0SKF@ZA2N) KFrd 6SSy NBLERNISR Ay aS@OSNIt [FGAYyQ! ¥BER O
d0F0SR NBlaz2zy ¢la (2 1SSLI W OftSIy RSal ®Q Ly rtheSoM@r kdurEjudGes (i K S NJ
are exaggerating the problem. As discussed above, Appellate Courts have low congestion ratios and high clearance rates.
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Y2NB LINRIFOGAGS Y2yAG2NAYy3 yR Sy02dz2Ny 3SYSyid FTNRY
bodies. Clear support from upper level leaders will provide ingestto judges to change behaviors and will
reduce their apprehensions.

Viii. Efficiency in Joining Similar Cases

153. The lack of joinder of similar cases also creates inefficiencies and d&tkeholders noted that it

is not common for a claim and countelaim to be dealt with as separate cases even when they are highly
related, and doing so would be appropriate and in the interests of the parties. Frequently, the claim and
counterclaim ae considered as two separate cases, which may or may not be allocated to the same judge
or the same court.

154.  Criminal compensation provides a practical exampleidges exercising criminal jurisdiction usually
refuse to deal with compensation claims arisg of the proceeding. As a result, at the conclusion of the
criminal case, the victim is required to initiate a new civil proceeding (including payment of additional court
and lawyer fees), even for simple damages. This contributes to the inflated adse&xluces access to
justice for the parties, and prolongs the delay for the victim to recoup damages from the criminal conduct.

155. Beyond claims and counteclaims and related proceedings, the lack of joinder of similar cases is
another issueSome court4 NB Of 233ISR gAGK I NAS ydzYoSNAR 2F OF a¢
the same facts and law. The law on consumer protection envisages filing lawsuits aimed at protecting the
O2ftt SOGADS AyUuUSNBada 2 7-eochsimdnnIaMEuE corknmedc8dBINih J0BIND A |
and is already under legal challenge. Regarding military pensions, Belgrade First Basic Court received around
24,000 incoming cases in 2013, and the court expects to receive around another 17,000 in 2014. The Court
Presdent there reports that although the cases are not complex, current legislation requires that courts deal
with each case separately, which is cumbersome for both judges and the court staff.

156.  While joinder will not be appropriate in all cases, it may be @ppriate in many3%® A separate
resolution of claims and count&df A Yad OlFy 2F0Sy R2dzofS GKS fSy3aidk
aldFreSR dzy At GKS 20KSNJ A& NBaz2f @SR Ly Ydzt GALX S
Unfortunately, AVRIoes not track the joining of cases, and no hard data are available to enable analysis of
the problem impacts.

157. There are several likely reasons as to why joinders are not comnféirst, productivity norms for
judges incentivize the resolution of the largambers of cases. There are no incentives to join cases in the
interests of the parties because judges could double their workload for no benefit. Second, lawyers may not
request joinders because multiple hearings improve their billings and therefore réneenues. Third, there
seems to be limited guidance from the appellate jurisdictions as to when joinders are appropriate, making
judges more reluctant.

158. Encouragement to join cases appropriately could significantly improve procedural efficiency.
Legislaibn could require that claims and countelaims be joined appropriately, and that the same courts

deal with compensation proceedings arising out of criminal proceedings. Higher Courts could provide greater
guidance, and judges could be encouraged by ilcknidSa & dzOK & LINPRdAzOGAGAGE Y
appropriated joined cases. Joined cases could reduce the duplication of hearings and enable courts to focus
their time on resolving the substantive dispute and providing justice to the partiesce@®ycing the
possibility that different judges make different decisions on the same law and facts, joined cases can also
promote a more coherent approach to cases, reducing appeals and improving consistency in the application
of the law.

305 As of March 1, 2014, the Law on Misdemeanors now facilitates the joining of cases in a manner similaaltoweal for under
the CPC.
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ix. Efficiencyinthe LILISI f t N2OS&aa | yR (GKS 9EGSYyld 2F wwSOé

159. A series of problems with appeal cases further undermine efficiengjany of the data above are
based on first instance cases, but appeals are alarmingly common in $é8ii@keholders report that man
appeals were frivolous, lodged by attorneys to assist their clients to delay enforcement or for some other
procedural or tactical advantage.

160.  First, there are inefficiencies in the process of transferring a case from the first instance court to

the appellate court.Stakeholders report that the transfer of the case can take several months. It is common
for hard-copy files to be lost. In the recenourt re-networking in 2014 for example, thousands of appeals

files have yet to be accounted for, causing delays for the parties in these cases. Such inefficiencies could be
improved through basic record management, better use of existing ICT systaiimp@nmoved accountability

among judges and court staff.

161.  Another common problem is the prevalence of retrial®. When first instance decisions are over

turned, the appellate judge almost always sends the case back for retrial, rather than seeking to tlesolve
case®® The result is a large percentage of incoming cases in first instances courts that do not represent true
AyO2YAy3a OlFaSad ¢KS LINIFOGAOS Aa a2 LINBGFHESyid GKI I
OFrasSaqQsz | yR Al tadthedaMBEequiidsNI Y2NBE 2F 4GSy

162. This practice inflates caseload figures, duplicates workloads and frustrates court users and
practitioners alike. Successivappeals elongate the duration of the proceedingd N2 Y (G KS O2 dzNIi
perspective, the full journey dheir case can be two, three, or four times as long as the indicator for time to
disposition might suggest. Recycling to this extent is unusual within Europe.

163. hy I LRaAdA@S y2GS3 (KS Re&pubréiamsirequiationt chdesnaningS Y A &
on their second appeal must not be sent back for further retrial. Instead, the appeal judge must substitute
their own judgment.

164. Additional measures could further encourage the most efficient use of the appeal system and
Syadz2NB® GKIF G &t 1eNBYKIohRgnhabs&E nong lower and Appellate Courts could be
convened to exchange experiences on the abuse of process issues. Fines could be imposed on frivolous
appeals, and feedback from lower courts to higher courts could be encouraged.

165. Agqain, better data are essential.The number of appeals, timeliness of appeals, and appeal
outcomes should be tracked. Part of the problem is the inflation of caseload numbers, whereby a case that is
appealed and retried is characterized in AVP as threeragpaases. Better data collection and integration

of ICT systems would enable appeals to be more thoroughly tracked to pinpoint and address inefficiencies.

e. Gender Impacts of Inefficiencies in the Court System

166. The Review investigated whether the couslystem works less efficiently for women, and possibly
for other groups.The review found that there are some differences in the length of proceedings in criminal

306 This section deals only with the efficiency of processing appeals. For detailed discussion of appeals, see the Quality Chapte

307 The problems that recycling creates are described eloquently in an editorial piece by thdeRrasfi the High Judicial and
Prosecutorial Council of Bosnia and Herzegovina, where the practice is also prevalent. See Do Appellate Courts Adjudic&te or

Politika Newspaper, 4 March 2013, available latp://www.politika.rs/rubrike/Pogledisastrane/Dali-apelacionisudovisudeili-
obucavaju.sr.html

308 The impression derived from interviews is that higher instance judges arquimi to annul a decision and send it for retrial.
CKSANI NFGA2YyFES Aa GKIFG G kaNBerdisialseMigfle incentividior the appeiaie jutige to2eNARVEINSR v I |
matter in their own court because their productivity norms measonly the number of cases resolved, and sending a case back to

iKS t£26SN) O2dz2NIi O2dzyda la | WNBaz2ft SR OFrasSqQ Ay (GKS FLWISttFras
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cases of women defendant® There are also perceived differences in the frequemdycanceled,
unproductive, and efficient hearings, but again, only in criminal c48&ther indicators revealed no gender
differences®!

167. However, inefficiencies arise in particular types of cases where women are more likely to be
parties, such as divorce, custody, @rmlomestic violenceProcess Maps highlight that cases of divorce and
R2YSaiAO @A2tSyO0S OFry Slrairte 06S02YS wai#dickof I yR
specialized case processing, combined with opportunities for parties to engag®dadpral abuse for
tactical advantage, leave partieoften womeng at a disadvantage in the courts.

168. For example, the Process Map for a divorce case shows that uncontested divorce proceedings
proceed relatively smoothly and within the timeframes set lilge law, but child custody and maintenance

are often severely delayed. 8 Sa 2FGSy 06S02YS waidz01Q 6KSy (KS f
time before giving its expert opinion (i.e., up to 6 months). Delays vary; for instance, the Center rgported
takes longer in Kragujevac than in Belgrade. Opportunities to improve the coordination and cooperation
between the courts and Social Welfare Centers could be explored. Obstruction by one of the parties is also
routinely problematic in these cases.

169. In focus group discussions, women highlighted the stress that delays, repeated hearings, and
errors cause in custody litigatioh C2 NJ SEF YLX S35 2y S 62YIly yagar&#tofAy |
an inefficient court, my children were forced to gootligh five different mental institutions where they were
testedQAnother woman stated that:

W2dzRIS AYy tlIysS@2 st a 2y Yé wOdzad2Ree OFasS F2N
FFGSNI I @SFENJ KS (G2t R YS {KI lihadkdSgo i lardtife®jidgedfnd LIS G ¢
what about my costs for coming to the court, absence from work, what about®at?

170. The maps and accompanying testimonies suggest that targeted measures to improve efficiency in
family disputes could better ensure the e@l treatment of women and men before Serbian courfBhese
cases are often compleaven in high performing European judiciaries. However, lessons from elsewhere in
Europe abound including the use of specialized courts, streamlined procedures, and targeddides to
ensure priority treatment of children in case processing.

309 For example, the MukBtakeholder Justice Survey found thhe average length of criminal cases is signifiyalonger for

women than for menRespondents estimated that criminal cases involving women lasted 16.2 months on average, compared to 10.7
months for cases involving men. However, this is more likely due to the types of criminal offences than theofjéimelelefendant.
Differences have not been found in nenminal matters.

3101n the MultiStakeholder Justice Survey, the average percentage of reported canceled hearings for criminal cases was estimated at
23percent for men and 34percent for women.

311 In the Multi-Stakeholder Justice Survey, women actually evaluated the efficiency of judges to be slightly higher than did men:
30percent of women gave positive evaluations, compared to 20percent of men.

312ForProcess Maps, sekidicial Process Maps in Serbi&rld Bank MDTBSS, 2014
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f. Efficiency in the Delivery of Administrative Servicés

171.  According to the MultiStakeholder Justice Survey
more than 70 percent of court users were satisfied with the,
efficiency with the administrative service they received,
including the verification or certification of documentsin
particular, there is a sigficant increase in satisfaction wit

since 2009 (seEigure 47.

172. Given these positive results, one may query wh
problem the introduction of notary services was intended tg
solve. Private notaries are common elsewhere in Euréfjdn - ,

Serbia, their introduction was aimed at improving efficiency tmyage ofa Queue for Administrative Servic

taking from the courts a range of administrative tasks, focusiig: Basic Court, 2014.

mainly o verification®®® Private notaries are scheduled to commence in September 2014, and it would
appear that private notaries will be able to compete with courts for these services. It is expected that private
notary services will be faster but considerably m@xpensive. These data demonstrate that the courts are
well placed to compete, at least with respect to verification tasks.

Figure 47: Satisfaction Levels with Efficiency in Administrative Services among Court Users, 2009 and
201316
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2009 2013 2009 2013 2009 2013
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173.  Court users also report that the time needed to complete an administrative task has decreased.
The average time needed to verify documents and contracts has been reduced from 118 minutes in 2009 to
78 minutes in 2013. In terms of other administrative tasks, the average time has been reduced from 164
minutes to 91 minutes. In 2013, 48 percent of verification services were completed within 30 minutes, and
more than 40 percent of other administrative se®s were as well. In 2009, only 25 percent of services
were completed in that time.

313This section reviews several indicators and European benchmarks of efficiency in the delivery of administrative seices by ¢
corresponding to Indicator 1.4.10 of the Performance Framework.

314 Notaries are private profetonals in 28 of the European countries that provide data to CEPEJ. In 27 of those countries, the
profession is supervized by public authorities. S&#EJ Evaluation Rep@@14 (based on 2012 data).

315 The stated aim of the reform is to lighten the workloads of courts and improve efficiency of sefivicdate 94 notaries have

been appointed, as part of a plan to appoint around 350 notaries in total and have one notary for every 25,000 people.in Serb

316 Survey QuestiortHow satisfied are you with the efficiency of the administrative court service? Efficiency entails no waste of time
and the fast and quality completion of the task. Scale: 1. Very dissatisfied, 2. Dissatisfied 3. Satisfied, 4sféyPsgiilation

base: members of public and business sector with experience with court administrative services total target popMalion.
Stakeholder Justice Survey, World Bank MIE$2014
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174. However, average times hide a significant variation in the range of reported time taken to
complete an administrative taskA considerable percentage of court users reported spending between 90
and 180 minutes at the court to complete their administrative task, while a further group reported that it
took them even more than 10 hours. Some representatives of business sectate®po have spent a
number of working days on completion of one administrative task Figare 48.

Figure48: Time Spent in Minutes to Complete an Administrative Task, 2009 and 2013
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175.  Multiple visits are generall still required for a user to complete an administrative task, and this

has not changed from 2009 to 201&ourt users from the public reported that their task required on
average 2 to 3 visits to complete. Users from the business sector reported haviigitt the court on
average 3 times. However, the percentage of users who could complete their task in one visit rose from 42
to 50 percent from 2009 to 2013. For the verification of documents and contracts, 56 percent of court users
reported completing eir verification task during one visit in 2013, a significant improvement since 2009
(seeFigure 49.

Figure49: Number of Courthouse visits required to complete administrative task as reported by users of
administrative services, 2009 and 20*8
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317 Survey QuestionPublic: How much total time did youesml completing this task? (Including paying tax in bank or post office
related to this task.) Business sector: Roughly estimate, how many total working hours your employees spent in the ciourthouse
completing this administrative taskP?opulation base: geeral public and business sector with experience with court administrative
servicesMulti-Stakeholder Justice Survey, World Bank MIE32014

318 Survey Questiortiow many times did you have to go to the courthouse to complete the Ragkflation base: members of public

and business sector with experience with court administrative services total target populMigti-Stakeholder Justice Survey,
World Bank MDTBSS2014
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176. The average time that a user spends at each visit is quite lengBgth general court users and
business users reported that on average, the time spent to complete a task is abdtr@thutes. Only 5
percent of court users reported that the task took from 91 to 180 minutes, compared to 32 percent in 2009.
However, 15 prcent reported that their task took 181 minutes to 10 hours, compared to only 5 percent for
this duration in 2009.

177. Court users can now more often complete their administrative task at one location, instead of
going from door to door.In 2013, 74 percentf users reported completing their verification task at one
location, an increase from 49 percent in 2009 (Bagure 50.

Figure50: Share of Users who were Required to Go DootDoor for Administrative Services, 2009 and
20131
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178.  While efficiency in administrative services has increased, there still is room for improvememt.
2013, 47 percent of general users and 41 percent of business users still report that their administrative task
could have been completed in shorter time. Over 20 percent of administrative services providers agree.

319 Survey QuestioniVhile you were completing your administraitask, did you have to go from door to door or were you able to
complete the task at one locationPopulation base: members of public and business sector with experience with court
administrative services total target populatiavulti-Stakeholder Justicgurvey, World Bank MDTES, 2014
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Figure51: Share of users of admistrative services who report that the task could be completed in less

time, 2009 and 201%°
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179. If courts and private notaries were able to compete for verification services, courts could improve
timeliness inseveral waysIn the MultiStakeholder Justice Survey, 41 percent of the administrative service
providers themselves noted that tasks could be completed in less time via the simplification of procedures,
38 percent pointed to better technical equipment suas computers, and 29 percent pointed to a better
allocation of work and better informing of the clients. Unsurprisingly, over 60percent also suggested salary
increases. From the perspective of providers, there is efficiency to be gained.

320 Survey Question:Could the administrative task have been completed in less time given its complexity? Scale:
1. Yes, 2. Nd?opulation base: members of public and business sector with experience with court admivesseitvices total target
population.Multi-Stakeholder Justice Survey, World Bank MIES; 2014
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3. Quality of Justice Services Delivered

Chapter Summary

1. As outlined in the Performance Framework, the quality of service delivery covers a range of
dimensions ranging from quality of legislation to quality in case processing, decisiaking, and appeals.
The integrity of the system is also a dimension of dyaii the eyes of users. Poor quality has significant
implications for efficiency of service delivery as well as for the access to justice services.

2. The poor quality of legislation in Serbia causes a range of problems for the cousisk of precision

in legislative drafting creates ambiguity which is then exploited by parties. Overlapping and conflicting laws
cause inconsistency of practice, while gaps in the law leave judges with little guidance. In all, 21 percent of
judges and 19 percent of lawyers mp poor quality legislation as the main reason for the poor quality of
court services. Only 13 percent of judges and prosecutors considered Serbian laws to be fair and objective.

3. Deficiencies in the policymaking and legislative process perpetuate thessblems. There has

been a proliferation of new legislation in recent years, often developed without policy analysis, and with
limited analysis or buin from the stakeholders responsible for their implementation. Ad hoc working
groups are convened by the®d to consider and draft each new law, and their organizational methods are
haphazard. There are too many working groups, and the deliberative process isdiragming without
producing the requisite quality of drafts. Working groups tend to debate cascegther than conduct
analysis based on policy criteria, and they tend not to rely on data to inform decisaging. They do not
sufficiently consider the financial and operational implications of proposed legislation, as evidenced by a lack
of policy amlyses or fiscal impact analyses. Consultation processes are perfunctory. Legislation is routinely
passed by the National Assembly under emergency procedures.

4, Following the enactment of new legislation, there has been limited outreach and training to
embed new behavior® Ly NBOSyd @SINRZI Ylye fléa KIFEGDS 0S8
implemented and requiring a new working group to start over again. This creates a constant and
dzy LINR RdzOU A @S WOKdzZNY Q 2F NI T 204he new NeBiFaloh dcfoeyhevfate K| €
revised. Many judges stall their decisions or continue to apply old legislation while waiting for appellate
courts to provide guidance on new legislation. There is also evidence of reform fatigue, which is concerning
at the outset of the Chapter 23 process. Legislative reform will continue through the accession process, but
the quality of the working group process should be enhanced to prevent the Chapter 23 accreditation
process from becoming a merely btigking execise.

5. When disputes arise, the application of the law is inconsistent across the couriitgre than 80

percent of judges, prosecutors and lawyesgress concerns about inconsistent or selective interpretation

of laws and inconsistent jurisprudence. Pfod & al LJA KA 3IKE AIK3G GKIF G GKS Wl
2y (KS 06221aQ Ay OSNIIAYy OFaSa FyR i OSNIFAYy f 20

6. Current arrangements for case processing present several challenges in terms of qubligy
system lacks a standardized approatth routine aspects of case processing. There are no checkilists,
standardized forms or templates for routine aspects of case processing, nor is there a consistent approach to
drafting routine documents, such as legal submissions, orders, or judgmentswianthere are few
examples of specialized case processing for the types of cases that often warrant a tailored approach.
Certain types of cases, such as small claims, complex fraud and dpasg#el violence, can tend to get
WaGdz01 Q Ay 1 K& laskésgediaBz¥d cas Mdceksing practices.
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7. In criminal cases, the quality of decisiemaking by judges and prosecutors varieSome
innovations are showing promise, including the use by prosecutors of deferred prosééutiod plea
bargaining. In deferred prosecution cases, arrangements to implement and monitor sanctions remain weak,
causing prosecutors to rely disproportionately on cash payments as sanctions rather than more proactive
rehabilitative measures, such as commity work or psychesocial treatment. Monitoring is also
inconsistently applied across the territory, largely due to the limited geographic reach of the Commissioner,
undermining the principle of equality before the law. Plea bargaining procedures coubilripdified by

giving greater autonomy to Deputy ProsecutoBgntencing appears inconsistent, and many stakeholders
report that it is overly lenient, and prosecutors could play a more constructive role in compiling data on
sentencing practices and trendsd recommending sentences accordingly. Alternative sanctions could be
strengthened by supporting the arrangements to implement and monitor sanctions. Alternative sanctions
should be particularly encouraged in Misdemeanor Courts, where deferred proseeutibplea bargaining

have only recently been introduced and where the prospects for rehabilitation for minor offenses #%high.

8. More broadly, the Serbian judicial system struggles to fully comply with ECHR requirements, as
evidenced by the large caseloadis Strasbourg Non-compliance tends to be found in a limited number of

case types, highlighting specific problems relating to inconsistent application of the law anrd non
enforcement of the final decisions against stat@ned enterprises. It thus appear&t ( (G KS o6dzf | 2
non-compliance relates to financial complaints against public entities, rather than structural problems in the
judicial system. Friendly settlements offer some solution here. In an attempt to comply with the ECHR right

to trial within a reasonable time, recent procedural reforms now enable parties to pursue a separate cause

of action for delayed proceedings. These reforms are-wadhtioned but run a high risk of producing
unintended, or even perverse, consequences. Their impléatiem should be monitored closely and
adjustments may be required.

9. ¢KS FLIWISKFta aeaasSy Aa d GKS KSFNI 2 FmakiND A I Q
Appeal rates are very high on average, as are reversal’fates appeal. Rates also vary rkadly across

court types, case types, and court locations. Without plausible explanation, souants exhibit appeal rates

and reversal rates that are double those of the court adjacent to it. Appeals from Basic Courts to Higher
Courts (known as small agltation) are not well monitored in the system and, upon analysis, are particularly
alarming. The perceived unfairness of the system, combined with its lack of uniformity and consistency,
encourages court users to appeal. Attorney incentives may alsogplegnd in driving up appeals. At the

same time, levels of trust in the appellate system among court users are low. On a positive note, recent
LINE OSRdzN} £ | YSYRYSyida G2 NBRdzOS adz00SaaArgsS | LIS
working. Nonethéess, appellate judges (notwithstanding their lighter caseloads) continue to remand cases
back to the lower jurisdiction for r&ial more often than they are required to, rather than substituting their

own judgment. Excessive remands duplicate workloatffate case numbers and perpetuate inconsistent
practices by failing to provide adequate guidance to lower courts. The SCC plans to improve uniformity in the
application of the law through a range of measures, including Certification Commissions. Tioese ef
should be prioritized and augmented with a suite of basic qualityancing measures, which together could
reduce appeal rates over time.

10. Meanwhile, corruption remains a challenge for the Serbian judiciaBerbia lags EU Member States
and neighbomg countries on all comparative indices of perceived corruption in the judiciary. Court users
admit that they engage in corruption to advance their ca¥é&ribery of court staff appears to be more

21 STSNNBR LINPaSOdziazy Aa O02YY2yteé NBFSNNBR (G2 Ay {SNbBAIF Fa v
322 Plea bargaining in Misdemeanor Courts was introduced in August 2014tedtegporting period for the Functional Review. Its
effectiveness could thus not be verified.

BWSGHESNELFE NI GS&a FNB O2YvYz2yfe NBFTSNNBR (G2 Ay {SNBAIF Fa WFo2ftA
324 Around 10 percent of court users report that a bribe was solicited when they headins with a court. Eures on reported

corruption are expected to be significantly unestated.
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common than bribery of judges, who likely rely on moretulmeans. In addition to bribes, at least 19
LISNODSY G 2F dzaASNE NBLR2NI WLlzZ f Ay3d adNAy3IaQ (2 Ay Tf
affect the procedure rather than the outcome, suggesting that improvements in transparency aneheffic

in case processing would reduce opportunities for malfeasancegiiftg is also common and goes largely
unchecked. Surveys indicate that the perceived prevalence of corruption is declining across the system
However, in Misdemeanor Courts, publiagt and confidence is falling.

11. Perceptions of judicial independence in Serbia remain loiv.significant portion of judges (25
percent) and prosecutors (33 percent) report that the judicial system is not independent, compared with 50
percentforthepub® ' yR o6dzaAyS&daa &aSOG2NE IyR pc LISNOSyid 27
poor rankings in terms of judicial independence on a range of global indices. Notably, perceptions of judicial
independence have worsened since 2009, which reduceOtNBE RA O Af A lé 2F (GKS aead!
confidence in it.

a. Introduction

12. This Chapter assesses the ability of the Serbian judicial system to deliver quality services to
citizens, corresponding to Performance Measurement Area 2 of the Performance FramevBwhuice
guality has a range of dimensions including the uniform application ofaie liser satisfaction with the
justice services received, and consistency with ECHR standards and perceptions of fitegrity.

b. Quality of Laws and Lawlaking

13. Clearly, the quality of justice depends on the quality of the law and system performance of the
system32® This section looks at three dimensions of quality of laws corresponding to Indicator 2.1 of the
Performance Framework: perceptions of the quality of existing laws, tharlaking process, and the rollout

of recent law reforms.

i. Perceptions about tle Quality of Existing laws

14. In the Multi-Stakeholder Justice Survey, judges, prosecutors, and lawyers expressed some
reservations about the precision and clarity of Serbian law®nly 4 percent of judges, 3 percent of
prosecutors, and 5 percent of lawyes (i I 1 SR { SNB Al Qa f I°% & K3 NBINALNSOdrit
perceptions of the laws have worsened since 2009, possibly driven by perceptions around the introduction
2T GKS /t/ ® aSFcIysgKAf ST I ¢g& SNBeFigudsSsROSLIGA2Yy 2F (GKS

5[ S f FTNIYSg2Nla FyR GKS WwWilg 2y (GKS 0221aQ Aa yz2i (S F20d
the delivery of justice s®ices in Serbia. As a result, tlikapterdoes not assess the quality of individual laws, nor does it evaluate
the work of individual judges. No legal review was undertaken of individual judgments. While it is possible to conduetimgal

of a representative sample of laws and court decisions such a methodology is beyond the scope of the Review.

326 |f the quality of laws is poor, the judicial system will be unable to provide high quality services to citizens. Poolagusabigo

create user dissafaction and can reduce trust and confidence in the judiciary. Ambiguous laws also create opportunities for undue
influence and corruption. The quality of laws also affects efficiency and access. Poor quality laws can complicate cadegproce
which in urn lengthens the time it takes for courts to deal with those cases. Ambiguous laws also shift the burden of resolution to
judges, leading to decisions, which in turn increases appeal rates, placing a further burden on the court system.

327 This view was aooborated by the general public, although they are not as well placed to make assessments. In the Argus 2014
Survey, 38 percent of the general public reported that laws are of bad quality and 58 percent reported that the lawsaimi®erbi
worse than thelaws in the EU. Sdeerceptions of the Content of Chapter 23 and 24 of the Negotiations on the Accession of Serbia to
the EU Argus Project, 2014 (the Argus Survey, 2014).
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Figure52: Extent to which Serbian Laws are Clear and Unambiguous, as Expressed by Judges, Lawyers and
Prosecutors, 2009 and 20338
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15. CdzNIKSNE LINRPFSaaArzylfta SELNBaaSR N®ayISBercant 2 vy a
of judges and prosecutors considered laws to be generally fair and objective, although these perceptions are
an improvement compared to 2009. Again, most professionals reported somewhere in the middle (See
Figure 53.

Figure53. Extent to which Serbian Laws are Fair and Objective, as Expressed by Judges, Lawyers and
Prosecutors, 2009 and 20338
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16. The Survey also highlights how unclear laws can impact the quality of justice sen2depercent
of judges, 19 percent of lawyers, and 9 percent of prosecutors cited unclear laws as the main reason why the
quality of judicial work is not highé#®

17. C2NJ O2dzNli dzaASNARIZ Wol R flgaQ 6SNB | faz2 GtReirof | Y S
own cases 25 percent of the public and 24 percent of business representatives cited bad laws as the main
reason. From 2009 to 2013, the perception appears to have become slightly.worse

328 Survey QuestionTo what extent were Serbian laws precise, clear and unambigimolast 12 months? Population base: legal
professionals total target populatioMulti-Stakeholder Justice Survey, World Bank MIF32014

329 Survey Questiorifo what extent were Serbian laws months fair and objective in last 12? Population baseréégsdionals total

target population.

330 These figures reflect an improvement from 2009, but it is not clear whether this change is due to improved clarity of laws or

GKSGKSNI 20KSNJ LINRPof Sya KIFE@S aiayO0S il 1 S valitybiBdzidl v&k O Fa GKS Wyl
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Figure54: Court User Perception of why the Quality of CouBervices was Not Higher in Their Case, 2009
and 2013%
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18. In interviews, stakeholders noted that overlapping and conflicting laws cause problems for the

courts. One stakeholder in th&lisdemeanor Courts cited discrimination law as an example: five or six laws
prohibit discrimination in different ways, making it difficult for judges to reconcile and determine those
cases. In the Commercial Courts, stakeholders also noted that sevekaliptny laws apply concurrently,
causing confusion for judges, lawyers, and parties alike. Lawyers expressed concerns in interviews that
different procedural laws apply to their clients, such that the same case could proceed differently in
different locatbns. Several stakeholders highlighted the need for greater harmonization of existing laws, as
well as the need to consider existing laws when drafting new ones. Other stakeholders noted there are gaps
in the law, and that judges struggle to deal with thesses in the absence of clear guidance.

ii. Quality of the LawMaking Process

19. All acknowledge that the law requires improvement, but there is concern that the pace and
process of law drafting may undermine qualityseveral stakeholders identified poor diaff practices in
recent years as contributing to unclear or ambiguous new laws, which have led to uncertainty about the
application of laws by the courts.

20. l'a 2yS aidl1SK2ft RSNJ y2G SR> i KS SBnifidast efforts 8é& Bedn)S NR v
expended in the sector on the establishment and operation of a large number of working groups covering
various aspects of reform. The MOJ advises that there are currently approximately 15 working operational
groups. One member of the Secretariat for tineplementation of the Strategy informed the Review that in

the future, there would be around 35 working groups for various aspects of the strategy. With a high
number of disparate groups, the possibility rises that they may work at cross purposes witbteachCivic
engagement in the process of law reform is minimal, and public debates were described by several
stakeholders as perfunctory. Amendments are frequently passed through the legislature under emergency
procedure.

21. ¢ KA A WKe LIS NhmyaKirig Inas Anhatte forefid usetsar example, the National Alliance

for Local Economic Development (NALED) tracks 30 laws important for businesses and reports that over the
last five years, these laws have been amended or overhauled 98 times in totale&aes clearly struggle to
1SSLI) LI OSd C20dza 3INRdzLJA oAGK avylrft odzaraySaasSa |
business operation¥?

331 Survey Questionhich of the following would you identify as the main reason explaining why you did not rate the quality of
judicial work more highlyPopulation base: public and business sector with experience with court cases who evaluated quality of
court service in that specific case less than highlti-Stakeholder Justice Survey, World Bank MIE3; 2014

332 Access to Justice Sury®yorld Bank MDFRJSS, 2014. See also the section on awareness of laws in the Access to Justice Chapter.
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22. Even a large and advanced legal system would struggle to develop and deliver such a large number
of high quality laws simultaneouslyThe large number of working groups in Serbia may represent an over
commitment, a lack of prioritization, or a lack of commitment to quality in law reform or legal drafting. It is
not clear whether, in practice, the larggumber of legal reforms is part of the problem or part of the
solution.

23. Organizational methods within working groups have not always been clestakeholders who are
members of various groups expressed frustration that working groups are not often ge@ndirection
about the goals to be achieved by the law and the specific mandate and methods for their Seoonk.
working groups are guided by prior analytic studies, and others simply debate their Wilegtngs often
run without agendas, so content debated in long unstructured sessions and the dynamics of discussion
depend on who participates or is most vocal. Some
working groups have been open for over two years
and have yet to produce drafts for broader
discussion. Some suggest that the existerafe
working groups create an impression of progress
without the results of progress, in a manner that
suits particular members of those groups.

24, Representation on working groups may

also be an issueOfficial working groups do not
always include representatives from the
populations or entities with the most expertise or
those most directly affected by the legislation. For
example, the AntCorrupton Agency was not
included in the working group drafting the whistleblowing law, notwithstanding its relevant expertise. In the
Working Group on Free Legal Aid, representatives from civil society and municipal legal aid centers were not
initially included,though this was rectified. The HJC was not incluisethe working group amending the

Court Rules. Working Groups usually contain only members based in Belgrade, and so the views of those
outside of Belgrade are rarely expressed and couniide consultaion is rare. It is sometimes unclear
whether working group members are, in practice, conveying their personal views or the official position of
the organization they represent. Working groups also often do not include specialists in legislative drafting,
and once the responsible ministry formally proposes the law to the Government, those ¢@adhgical
opinions during the intraagency consultative process frequently do not have the contextual understanding

to know whether the proposed legislation, as deaf, will effectively achieve its intended objectivs.

Title: Rupa u zakonusubmitted by an entrant to the
Justice Competition, World Bank MDIISS, 2014.

25. Working groups do not always consider the practical dimension of legal refofime financial and
operational implications of proposed laws are not analyzed in detail, nor is an objective assessadernf

the institutional capacity of the system to deliver changes and what processes should be amended to
support the new lawg3 Often, this is left to byaws, which may not be drafted by the same groups or may

be drafted long after a law has taken effeLaws that clearly have financial implications continue to be

Syl OGSR gAGK (GKS OfldaAaS WiKAa fl g Kra y2 FAylLyO
constrains implementatiof®® Therefore, while many laws are best attempts to resolve a peeceproblem,

333 OSCE Office of Democratic Institutions and Human Rights (2@ Drafting and Legislative Process in the Republic of Serbia: an
Assessmentegis PapeNr.: 2002011 YAat21-24.

334 Some donors have attempted to encourage working groups to consider fiscal and operational impacts of proposed Tefrms.
MDTFJSS conducted a fiscal impact analysis of policy options for the draft Free Legal Aid Law for the Bi®bia®eleree Legal Aid

Fiscal Impact Analysis, World Bank MD$B, 2013he9 / Q& { GNBy3IGKSyAy3 !t GSNYIFGA@GS {I yOuA
Glz, separately prepared a business case which attempts to document the benefits, risks, intendedareslikely running costs of

the new Probation Law. The approach and methodology of these types of analyses could be replicated by working groups
considering future reforms.

335For a further discussion on the implications of unfunded mandates, see theckhanagement Chapter.
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the chances that they will produce unintended consequergessimply not be implemented is high.

26. Consultation processes and public debates are often perfunct@iuil Society Organizations (CSOs)
report that they receive very limiteddvance notice of public debates, even on complex draft legislation.
Debates are unstructured and few suggestions are incorporated. Once tabled in Parliament, laws are
routinely passed under emergency procedure, further limiting debate.

27. Looking forward towards accession, change will be the only constarturther reforms are
underway and the passage of many new laws will continue to be required. The challenge will be to ensure
guality control in the lawmaking process.

ili. The Rollout of New Laws

28. Stakeholdersfrequently expressed concern regarding the successive and continual reforms in the

law over the last decadeln recent years, laws have been passed, not implemented, then amended again,
FYR O2yFdzaA2y LINBOIAf & NBII NRifs yhipleneddtdtiith @iasgengerts. i K S
interviews with judges and prosecutors in particular, legislation arose as a challenge to the quality of services
delivered, but more out of concern that the constant amendment of legislation makes it difficult for
practitioners to keep apace and implement the law fully and faithfully. Several judges acknowledge that they
prefer to stall their decisions (or continue to apply old laws) while waiting for appellate courts to provide
guidance on new laws.

29. Beyond practitiones, court users also highlight flux as a concefdm focus group discussions,
potential court users highlighted that laws change so quickly that it is impossible for ordinary people to know
what the law is. While legal reform will be inevitable through tBlapter 23 process, performance
improvements will occur only if practitioners and users can keep pace with reforms and amend behaviors.

30. The Judicial Academy could play a more proactive role in supporting the rollout and
implementation of new laws.Despiteits institutional mandate for continuing training, the Judicial Academy

is not usually integrated into the rollout of reforms and plays a low profile as a venue for trainings. To date,
the Judicial Academy has provided somehad support to the rotbut of particular reforms, such as the

new CPC and the new Law on Misdemeanors with donor support. However, its continuing training program
should be both broader and deeper, and based on a comprehensive needs analysis aimed at transforming
the capabilities ofhe judiciary.

31. There should be a greater focus on dissemination and popularization of new laws, particularly
given the pace of the reforms, the limited consultation, and the emergency passage of lAwsreness of

new laws is low among the public, cowsers, and even among legal professionals (see Access to Justice
Chapter). Yet they are the subjects and actors in the new laws and their understanding is needed for laws to
be implemented effectively. Those leading legislative efforts could invest mooceitireach activities to

target the affected groups and users. Outreach efforts could also help improve stakeholder perceptions of
the justice system, and build bty and trust in the reform process.
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c. Quality of Administrative Services within the Courts

32. According to the MultiStakeholder Justice Survey,
court users assess the overall quality of administrative=——g
services to be averadg® (seeFigure 5%. Court users from
the general population and the business sector who had to
complete some administrativiask related to their court case

were more satisfied with the quality of the administrative
services than with quality of court work related to their casd

Title: Pisarnica submitted by an entrant to the
Justice Competition, World Bank MDAISS,
2014

Figure55: Perceptions of Users of Court Administrative Service of the Quality of Work in that Specific
Administrative Case, 2009 and 203
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33. A great majority of users of administrative services wesatisfied with different aspects of court
performance,such as court working hours, accessibility of information and staff, conduct of staff, and time
ALYyl sl AlGAYy3a F2N 2ySQa GdaNYy e {FGAaFTFOGA2y AYyONB
sdisfied with the time spent waiting for their turn, but this too is improving. (See Figure 5&ignde 57.

336 | ess than 40 percent of general court users and more than 40 percent of business sector court users evaluate the quality of
administrative services in 2013 as high. Between 15 percent and 25 percent of members of general population and 13 percent of
business sector representatives evaluate quality as low. For the purpose of the analysis, administrative services are categorized i
two groups: verification of documents and contract, and other tasks, inclualiogss to the archive, registry desk, receptjcarsd
expedition of documents.

337 Survey QuestionVhat is your general impression of the quality of work of the judiciary in that specific administrative case? Scale:
1. Very low quality, 2. Low quality, 3. Average quality, 4. High quality, 5. Very lality.ceopulation base: members of public and
business sector with experience with court administrative services total target populdfiolti-Stakeholder Justice Survey, World

Bank MDTRSS2014
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Figure56: General Court User Satisfaction with Aspects of Court Administrative Services, 2009 and®013.
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Figure 57: Business Court Use®atisfaction with Aspects of Court Administrative Services, 2009 and
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34. The image of the conduct and competence of service providers is also improWtogt users of

administrative services are satisfied with the knowledge, efficiency, and pleasantness of staff, and a higher
percentage assess these characteristics as being at high or very high level than low level.

Figure 58: Court User Perceptions offficiency, Pleasantness, and Knowledge of Administrative Staff,

201340
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338 Survey QuestionPlease recall the last time you wett the courthouse to get something done with respect to this concrete
FRYAYAGGNT GAGS Glrale tfSIrasS NIGS e2dzNJ al GAaTEOGA2y ABRQE
WalGAAGTASRQI YR n WONEBNEE 2adz Rohielich $iSeQrembess df pdblicivkthaeXpergme witls court
administrative services total target populatiavulti-Stakeholder Justice Survey, World Bank MIB32014

339 Survey Questionibid. Population base: members of business sectathvexperience with court administrative services total

target population.Multi-Stakeholder Justice Survey, World Bank MIE32014

340 Survey QuestiorPlease rate the staff in the court administrative services with respect to the following featwase Pate the
2F X 2F (GKS aGF¥F¥ @2dz AyGSNIOGSR 6AlGK 2y
base: members of public and business sector with experience with court administrative services total target popMialicn.

t SoSt

Stakeholder Justice Survey, World Bank MIE$2014

131

I .®apuldtich 2 F

aol

M



Part 1: External Performance Quiality of Justice Services Delivered

d. Quality in Case Processing

35. This section reviews several indicators and European benchmarks relating to quality of case
processing, corresponding to Indicator 2.3 of the Performance Framework.

Use of Standardized Forms, Templates and Checklists

36. Stakeholders routinely reported thatthe absence of a consistent approach to routine
documentation was a key factor undermining consistency in case processi®pID SPP reports they have
attempted to introduce templates and checklists for court users (either attorneys or unrepresentadtktig

in various parts of case processing. However, the uptake has generally been poor. Individual Court
Presidents may encourage them for a time out of personal initiative. For example, the Vrsac Basic Court
RSOSt 2LISR | Wdza SN dk&igetiry tha dase process. I Thedehn i Vrsde iddoried that
raising the level of awareness of parties had the effect of raising the quality of interaction between court
staff and parties (see the Efficiencghapte). However, there is no common apprdacior has any
endorsement been made by the Appellate Courts, SCC, or HJC.

i. 9EGSYd 2F Iy LYLXSYSy(lGA2y DIFELI 60GKS W[l g 2

37. ¢2 YSIF&dNNB GKS SEGSyYyd 2F Ly WAYLX SYSydldaazy 3l
practice, Process Maps have been used to compdeejure and de factocase processing* These maps

are discussed in detail in a Companion Piece to the Functional Review enlittidial Process Maps in
Serbia, World Bank MDTSS, 2014The conclusionkighlight what works well, where problems occur, and

the likely costs to the parties.

38. In terms of what works well, the maps reveal that the procedure in practice often reflects the law

on the books.For example, in the case of divorce proceedings relatngamily violence, the mapping
process identified that the protection measures against family violence appear to work very well and are
timely. Similarly, in the case of mutual consent to divorce, the mapping process highlighted that these are
resolved asily and as the law intended.

39. However, the maps highlight that thede facto case processing requires users to undertake
additional steps not envisaged by the law, and takes longer than anticipated under the laeross the

board, all maps highlight thad - 8 S& NR dziAy St & 06S02YS WwWaddz01Q G (KS¢
and service of proces4 Other problems include lowguality work by expert witnesses, as well as delays in

the receipt of witness reports and allegations that expert withessespaid by parties to provide partial

advice. In domestic violence cases, concerns predictably include low reporting of family violence and lack of
cooperation or coordination with police, as well as sentencing leniency. Across the board, the most
signifi@ant problems identified concern the neenforcement of both civil and criminal judgments, which
undermine the quality of justice.

341 SeeJudicial Process Maps in SerBidorld Bank MDTFBSS, 2014Judicial maps follow a specific type of case. They outline the
process that is required under the lawde juremap) and the process as it is undertaken in practicgde(dactomap) and compares

them. Assessments are made based on the detailed intesvigith legal experts and practitioners who specialize in the type of case

in question.These Process Maps were conducted for four proceedings: a divorce case, a domestic violence case, an eviction, and the
enforcement of a utility bill.

342 For further discasion of identification of addresses and service of process, see the procedural efficiency section of the Efficiency
Chapter.
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iii. Consistency in the Implementation of Law and Perceptions of the Quality of Judicial Work

40. There is widespread concern withithe judiciary regarding inconsistent interpretation of laws and
inconsistent jurisprudenceln the MultiStakeholder Justice Survey, 80 percent of judges, prosecutors and
lawyers stated that inconsistent interpretation of laws and inconsistent jurispraedrappen at least from
time to time, if not often. More than twehirds of lawyers reported that selective implementation of laws
and nonenforcement of laws occurs frequently. However, only about-timed of judges and prosecutors
shared this view (seEigure 59 Judges, prosecutors and lawyers also reported mixed feelings about whether
these four problems are improving or worsening over time.

Figure59: Share of Judges, Prosecutors, and Lawyers who Estimate that Listed Problems Occur from Time
to Rimeof Frequently in the Enforcement of Laws, 2613

82% 82% 5%

m Judges

m Prosecutors

26% 27%
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interpretation of laws jurisprudence of laws laws

41. Unsurprisingly, the general public reports a lack of confidence that the law will be implemented
effectively. In the Argus 2014 Survey, 64% of the general public assessed that the enforcement of the law is
poor, and only 7% assessed it to be géd.

343 Survey QuestiorWhat is your view of the enforcement of laws in Serbia in the last 12 monitt®® often did the following four
problems occur in the enforcement of laws? Scale: 1=never, 2=rarely, 3=from time to time, 4=freQapuilgtion base: legal
professionals total target populatioMulti-Stakeholdedustice Survey, World Bank MEJES2014

344 SeeArgus Survey014.
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42. Inconsistency and selectivity can result from challenges in case procesSing affects some types
of cases more than others. An example of the challenges arising in processing abuse of office cases is at Box

Box 9: Challenges in Processing Abuse of Office Cases

Abuse of office cases provide an example of a type of case that is particularly challenging to pr&taksholders
report that challenges arise due a range of factors relating to the quality of laws, the efficiency of the col
capacity and integrity, all of which affect the quality of case processing.

First, the law isnotcleap ¢ KS RSTFAYAGA2Y 27F | WNEB adBigiitak Cotlehashde
loose and included both public officials and owners and managers of private companies. The definition of
conduct is also loose, and encompasses anything from misrepresentation to fraud and corruption ¢
embezzlementinside trading and the operation of Ponzi schemes. Article 359 has thus been used as a
alternative charge in a large number of cases.

Second, necessary skills are lackifdne processing of whieollar crime cases requires sophisticated ingasive
skills, including forensic accounting skills, which are often lacking in prosecution or police offices. Furthe|
judges are not familiar with accounting concepts and have little experience in dealing withcattétecrime cases
Limited trainng has been provided. So, actors along the criminal chain find it difficult to engage with the com
of the evidence.

Third, a feeling of inertia has developedudges report a level of discomfort in dismissing these cases, for fea|
they may 5 LISNOSAQGSR +a dzyRdz & AyTFfdzSyOSR 2N waz27¥i
defendants of this offence. They report that they are unsure how appellate courts will react, so the better t
R2 Aa Wgl Al I yR tadisBka dfthestl@&seS Guizip 2hbldbovalEhalenlyds, plus the low con
rates. Defendants in these types of cases also tend to abuse procedure or cause delays for tactical advani
some may also engage in informal means to affect the process

As a result, many of abuse of office cases become backloggedexample, the Higher Court in Kragujevac rep
that the majority of its backlog consists of article 359 cases. Among the backlogged cases is an emblematic
cases of alleged frabagainst professors and students at the Law Faculty of Kragujevac, which have been be
series of procedural delays.

In 2013, the Criminal Code was amended to create separate offences for public and private actors, by
implementation challengs remain.

9.

43. There has also been a reportediecrease in the quality of judicial work, as reported by judges,
prosecutors and lawyerd_awyers are particularly dissatisfied with the quality of work of judges they appear
before3*° By contrast, 67 percent of prosecutors rated the quality of judgedgisdr very high in 2009, and

54 percent in 2014 Perhaps seléervingly, but still not very positive, 61 percent of judges rated quality as
high or very high in 2009 and 50 percent in 2014, and 7 percent of judges perceived the quality of judicial
work to be low. With only half of judges reporting that the quality of judicial work is high, there is clearly
some room for improvement.

p2 fl g&SNA NIGSR GKS ljdzrfAGe 2F 2dZRRAOALFE 62N] |a wa&me KAIK
AY Hamn NI GSR GKS ljdaatade 2F 2dzZRAOAIE ¢2NJ] & WKAHBR®G®innAa LISN
2014, 51 percent of lawyers expressed the same.

#hyfe n LISNOSyild 2F LINRPaSOdzi2NBR AY Hnnd FYR 1 LISNOSYld Ay Hnawmo
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Figure60: Evaluation of the Quality of Judicial Work by Judges, Prosecutors and Lawyers, 2009 ard’2013
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Iv.  Use of Specialized Case Processing for Particular Case Types

44, There are few examples of specialization in case processing in the Serbian judi€iargmercial

Courts have specialized their case processing somewhat, and stakeholders report that this has improved the
guality and consistency of both capeocessing and decisiemaking. Misdemeanor Courts are a type of
specialized court, but within thejurisdiction is a broad range of cases from customs and tax offences to
traffic infringements, yet few mechanisms exist to tailor case processing to these very different types of
cases.

45, The most conspicuous absence of tailored case processing relatesntal claims in Basic Courts.
Among the 235,475 civil litigious cases incoming to the Basic Courts in 2013 is a significant proportion of
claims for which the value is under 300E¥Rerocedural rules for these small claims are the same as for
other civil Itigation, except for a few requirements unrelated to timeliness. As outlined in the Efficiency
Chapter the average time to disposition for civil litigious cases in the Basic Courts was 277 days, with wide
variations in days ranging from 181 in Pancevsi@&ourt, to 429 in Belgrade Second Basic Court. Although
the official definition of a backlogged case in Serbia is two years, one would expect small claims to be dealt
with much quicker.

46. Stakeholders pointed to a range of ways in which small claims lmeeo'stuck’' in the larger
litigation process in Basic CourtSeveral stakeholders report that judges are reluctant to decide on a case
without reliance on an expert witness, but the cost of engaging the expert withess may outweigh the value
of the claim. Ghers report they languish because attorneys are not as active in pursuing them. Stakeholders
also report that parties who setepresent in these cases have limited understanding of civil procedure laws,
which are complex and continually changing. A stit@ed process for small claims would seem warranted.

47. Ly GKS . l1aArA0 tNRaSOdziA2y hF¥FFAOSaz RSLMzié LINRA
¢ | € @asesare assigned according to the plan approved by the Chief Prosecutor, and some limited
exceptions are made in cases where particular skills are needed, such as juvenile delinquency and cyber
crime. Deputy Prosecutomgport that they would prefer to speciak further and develop skills to ensure
better quality in case processing, particularly for the investigation and prosecution of fraud cases and
genderbased violence cases. For discussion of internal organization, see the Governance and Management
Chapte.

347 Multi-Stakeholder Justice Survey, World Bank MIE32014
348 Due to imitations in the definitions of case types and statistical reports, it is not possible to identify precisely how many small
claims are pending, or their age structure, outcomes, appeal rates, or other pertinent data.
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v.  Coordination in Case Processing

48. Stakeholders report that there are few mechanisms for cooperation in case processing.

I RO YyOSR 2dzZRAOAFNASAaT /2dz2NI t NBaARSyida Yire 02y@Sy
prosecutors, lawyers, social workers, bailiffs and frequent court users, such as large creditors, would
periodically meet with court management taise issues and discuss opportunities to coordinate their work.
Where mechanisms do exist, they have been based on personal initiative and have not generally lasted
beyond the term of an individual Court President.

49, One example where coordination is redred to ensure quality in case processing relates to
overlapping criminal offencesElements of specific offences could be qualified as both criminal and
misdemeanor offences or as both criminal and commercial offences®® and any justice system must
develop a mechanism to resolve this overlap. In Serbia, police often submit both misdemeanor and criminal
charges for the same incident, and do not inform the prosecutor of the duplication. Whilst it is not possible
G2 SAa0GAYIGS K2¢ YI yceur, Stakenhdidefs SeQortedintiatCs8ch ddphicaticd is not
uncommon.

50. Overlapping charges cause problems for defendants and can lead to ECHR violalioigsissue

arose before the European Court of Human Rights (ECtHR) in théleassti v. Croatid@° In that case,

Croatia was held to have violatéktticle4 of Protocol No7 becauseéMaresti was prosecuted twice for the

same offence. The ECtH®ted that it was obvious that the police had lodged a request for criminal
proceedings to be brought against themicant before the Misdemeanor Court, and had also submitted a
report on the same incident with the State Attorney's Office without informing either of the duplication.
Bearing inmind the similar legal heritage and practice of Serbia and Croatia, teemeconcern that such
NAIKGE GA2tFGA2ya O2dzZ R 200dz2NJ Ay {SNBAI ® C2NJ FdzNI

51. Overlapping offences also cause inefficiency within the court systdrhe same incident burdens

both the courts- once for the médemeanor offence, with its procedure and legal remedies, and again for
criminal offence with its procedure and legal remedies. Ultimately, resolution would require a further
decision by the Appellate Court to dismiss one charge in favor of the other. |&chidrging thus
unnecessarily increases caseloads, lengthens the duration of proceedings, and increases costs for the parties
and the courts. The court in Zrenjanin, however, has found an easy and affordable way to avoid this
problem, see Box 10 below.

Box 10: InterSectorial Coordination Improves Service Delivery: A Case from Zrenjanin

In Zrenjanin, the relevant institutions have developed a simple and good practice to resolve this problem if
violence cases. With some support from CIDA, tBefP8 Odzii 2 NDa hFFAOS Ay »NBy2l
of the police, public prosecution, centers for social work, misdemeanor courts, and others to organize
meetings to discuss all family violence cases in the jurisdiction. By coordifiaif§ A NJ ¢ 2 NJ = (K

double charging to prevent violation of non bis in idem rights while also promoting the rights of victim
gAhlySaasSa o0e& SyadzZNAy3a GKIFIG FEYAt @ GA2t Ssychdsal cBperdtdn

at the local level is inexpensive and easy to implemesttengthening, quality, efficiency, and access in the deliy
of justice services in Zrenjanin.

349 For example, family violence cases may involve elements of violence as well as obstructing an official in the performance of
security or public order maintenance.
350 Application no. 55759Q&trasbourg25 June 2009.
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e. Quality of DecisioAMaking in Cases
Use of Standardized Judgment Writing Tools

52. There is no template or common approach to judgment writindy.judgmentwriting component is

Ay Of dzZRSR Ay (i K SontiMdeR kadihd pfogramCidr B0$4Y l@utQhe training is general and does

not teach a standardized approachs part of the initial training at the Judicial Academy, trainees receive
compulsory training on writing of various types of judgments and otbertadecisions in civil, nelitigious,
enforcement, and criminal cases; and in their final evaluation, they are evaluated on judgmeng skills

by their mentor judges® There have also been some individual initiatives by Higher Court judges to create
and distribute their preferred templates.e¥no consistent approach has ever been endorsed by the four
Appellate Courts, the SCC or the HJIC. As a result, each judge drafts his or her judgments differently, often by
dictating the judgment following a pewsally preferred style or individualized template based on personal
experience.

53. There may be considerable value in standardizing judgment writirfBtakeholders, particularly
attorneys but including appellate judges, report frustration at the diversitysgfles, structure and
methodologies applied by judges, as well as the variability in quality seen in judgments. In their view, a more
standardized approach at least to the structure of judgmensg 2 dzf R | adA aid NBFRSNA
reasoning irany given case.

54, The absence of a standardized approach to judgment writing has a ripple effect through the
system, causing a lack of standardization in other routine documerfisr example, there is no standard
template for drafting legal submissions, aatiorneys adopt their own individual stylé%.

il. Consistency of Decisiehaking with the ECHR

55. Decisions of the ECtHR provide an indication of the quality of justice services in Serkdavisshe
human rights standards outlined in the ECHRowever, asssments against this indicator should be
treated with some caution for several reasons.

a. There is a lengthy lag between a rights violations and its determination by the ECtHR. This is due
to several factors, including the time it takes for a violation thatst local remedies and the
significant backlog of cases in Strasbourg. As a result, performance against this indicator is a
good indicator of past performance in ECHR compliance, but may not reflect well on the current
guality of justice services.

b. Data may also be skewed, as some victims of rights violations are more likely to avail themselves
of the ECtHR than others. Some interest groups such as unions fund the legal costs of ECtHR
complainants, so the kinds of disputes they bring to the court may le-r@presented. By
contrast, indigent unrepresented defendants who lack the means for legal representation in
domestic courts are fairly unlikely to pursue a case in Strasbourg.

56. The statistics of the ECtHR in Strasbourg suggest that the Serbian jusstensys struggling with

being in full compliance with the standards of the ECHBetween 2010 and 2013, the number of cases
where Serbia has been found in violation of the right to a fair trial within reasonable time and similar
protections under the ECHRs been increasing. Out of a total number of 69 judgments of the ECtHR finding
Serbia in breach of the ECHR, 17 percent of violations related to the right to a fair trial and 10 percent to an
excessive length of proceedings. 25 percent of violations coedefailures to enforce final court and

351 For examplejn one of the Judicial OF RSYe {GN} AySS aasSaavySyid NBLERNIaz GNIAySS
GNAGGSys Ot SINE O2yOrasS IyR Sttt SELXIFAYSR®Q

352 Stakeholders reported that, in some cases, judges have been known to cut and paste attorney submissions, adding neither
structure nor analysis. The absence of a standardized approach invariably increases the chance of appeal in any given case.
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administrative decisions. Other violations were found for the right to an effective remedy. Serbia has also
been sentenced for a lack of effective investigation, and inhuman or degrading treatment.

Figure61: ECtHRudgments against Serbia by Case Type, 20003
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57. There also is a noticeable increase in the overall number of Serbian cases pending before the
ECtHR Serbia now has the highest number of pending cases at the ECtHR (11.3 percent of the caseload in
2013. This is only surpassed by far larger countries, such as Russia (16.8 percent), Italy (14.4 percent), and
Ukraine (13.3 percent). Since 2011, the number of pending cases has increased from 6,752, to 10,053 in
2012, and to 12,569 in 2013. However, dueato increasing backlog of the ECtHR, the figures on decided
applications are significantly lower, starting from 461 in 2011, 1,637 in 2012, and 3,887 in 2013. Almost 97
percent of the decided applications are declared inadmissible or struck out.

Figure62: Cases pending before the ECtHR, 2Q0D1L.3%*
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58. Only a small number of applications decided by a judgment resulted in judgments finding at least
one violation of articles of the ECHR (8 out of 12 in 2011; 10 out of 39 in 2012; 21 out of 193 in 2013).
Amongthese, it is common for the ECtHR to also find a violation of the right to a fair trial.

59. There is a noticeable increase in the number of friendly settlemenks 2011, there were 49
friendly settlements; but by 2013, the number of settlements had risen6¥9. Reaching a friendly
settlement is an effective way in which Serbian authorities can resolve matters without the need for cases to
go to hearings$®> The negotiation of friendly settlements is likely to be a useful litigation strategy for the
State, gven that awards for noecuniary damages can be quite high. Friendly settlements are also good

353 ECtHR official statistics, based on decisions finding at least one violation.
354 Serbia Country profile, last updated: March 2014 B@HR Annual Reports 2011 and 2012.
355 Details concerning friendly settlements are confidential, but are believed to relate to cases concernirmgtateenterprises.

138



Part 1: External Performance Quiality of Justice Services Delivered

for applicants as they prevent further delay in resolving their case and receiving compensation.

Figure63: Number of friendly settlements before the ECtHR)12-2013°¢
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60. Non-compliance tends to be found in a limited number of case types highlighting specific
problems. Among the pattern of violations of Article 6, a few currently stand out, most notably complaints
surrounding the restructuring of statewned erierprises and the payment of military allowances. This
indicates that norcompliance is not systemic across the board, and that problem areas may be addressed
through targeted interventions.

Box 11: Article 6, ECHR

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established |
Judgment shall be prmunced publicly but the press and public may be excluded from all or part of the trial
interests of morals, public order or national security in a democratic society, where the interests of juvenile
protection of the private life of the paes so require, or to the extent strictly necessary in the opinion of the coy
special circumstances where publicity would prejudice the interests of justice.
2. Everyone charged with a criminal offence shall be presumed innocent until provedgrolying to law.
3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cg

the accusation against him;

(b) to have adequate timand facilities for the preparation of his defense;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not s

means to pay for legal assistance, to be given it free when the interests of justice se;requi

(d) to examine or have examined witnesses against him and to obtain the attendance and examing

witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot undetsiaapeak the language used in cour

61. Around 5,500 out of 12,569 pending applications alone relate to inconsistent application of the
law, a commonlyfound type of violation. The 5,500 applications are based on a similar factual scenario,
namely the claims of military allowances owed to reservists in 1999, where many reservists remain unpaid,
while reservists residing in seven municipalities were paid, allegedly due to eseequéssure®’ After
examining the merits of the leading case, tB€tHRrdered the Serbian Government take all appropriate
measures to secure nediscriminatory payment of the military allowances in question to all those who are
entitled. Non-compliance seems to be driven by fiscal rather than legal considerations.

356 ECtHR official statistics, 2014.
357 SeeVuckovic and Others v. Serbigpplicationno. 17153/11, Judgment (preliminary objection), Strasbourg, 25 March, 2014.

139



Part 1: External Performance Quiality of Justice Services Delivered

62. With approximately 2,400 cases pending in 2012, another commonly foungetyf violation

relates to nonenforcement of the final decisions against sociattyvned enterprises.Between 2004 and

2009, the ECtHR rendered a number of judgm&htghich found a violation of the applicants' right to a fair

trial due to the failure of Sbian authorities to take
appropriate  measures needed to enforce domestic
judgments ordering socialgwned enterprises to pay
salary arrears and employment benefits. In 2010, there
were approximately 3,570 domestic judgments rendered
against socialpwned enterprises in this respect with an
aggregate amount of approximately 2.7 billion RSD (costs
YR AyiGSNBai y 2 i Ay Of dzZRSRO @
Committee of Ministers therefore decided to monitor the
implementation of general measures to address this
particular issue®® It asked the Serbian authorities to
= . | establish the exact number of unenforced decisions for
Title: Serbia 2020submitted by an entrant to thelustice — this type of cases. In March 2012, the Serbian Government
Competition, World Bank MDFBSS, 2014. introduced a regulation in order to register the final
decisions ordering statewned comp@nies to pay employment arrears resulting in approximately 55,000
applications being filed as of September 2012. This scale indicates that the underlying problem may be
primarily fiscal and economic rather than rooted in dysfunctions of the judicial system

63. There are also complaints regarding the excessive length of other types of proceedings, but these

are less numerous.In 2010, there were approximately 294 applications pending before the ECtHR
concerning the excessive length of other types of procegslifExcessive length of proceedings affects civil
cases more than criminal cases. Examples of case types include child custody cases where excessive delay
can entrench an existing situation and thus violate rigffts.

64. The Serbian authorities have been ined to implement a range of general measures, and
significant progress has been made on many legislative measufég. Constitution has been amended to
enshrine the right to a fair trial. Legislative measures have included amendments to the Family Law to
provide that disputes involving children are resolved urgently. Laws on mediation have been enacted. Laws
on civil pocedure and related regulations have been amended to improve service of court documents.

65. The implementation of nodegislative measures has been more mixegfforts to reduce backlogs
continue, but a casaveighting system has not been introduced. Thertmetwork has been reformed and

an automatic case processing (AVP) in Serbian courts is underway but the completion of its IT network
remains. The introduction of continued training as a requirement for appointments of judges has been
introduced but coninuing training is not comprehensive.

66. Reforms to implement general measures will continue, though their impact on effective ECHR
compliance is unknown The baseline and targets for these reforms have not been measured, and the
impacts have not been momited. While the intent of legal reforms is good, much will depend on

implementation, and while the impacts are likely positive, it is difficult to tell the extent to which they are

358 Groups of cases against staiened enterprisesEVT v Serbi®102/05; Kacapor and other2269/06,/ NJ/ A G%895/0%,

D N A189dek0® and othersylahovic42619/04, and othersases.

359 |n its EU Progress Report 2Q1tBe EC noted that enforcement of rulings is particularly needed in cases of compensation of
workers from stateowned enterprises, administrative decisions, and the resumption of payment of pensions earned in.Kosovo
Judicious handling of these mass claims could have a significant effect on the ECHR caseload.

360 One example cited by stakeholders is where a party exercises undue influence to delay proceedings and thus entrench the statu
li dz2 NB 3| NRA Yy 3dy.TisSproddshaf takti@al advanzyé ecause by the time the judge eventually decides the merits of
the case, they may be reluctant to reverse the status quo in the interests of the child. Thus excessive delay violatied hgitthst

and family and cifd rights.
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contributing to better compliance with the reasonable time requirement.

67. Asof January 2014, citizens in Serbia are now able to submit a request for protection of the right
to trial within a reasonable period of time to courts of ordinary jurisdictiorRecent amendments to the
Law on the Organization of the Couftsntroduced ths new mechanism for protection of human rights into
the Serbian legal system. According to the new rules, the Courts of Second Instéannew determine if
there has been a violation of the right to trial within a reasonable time, award compensationseand
timeframes for first instance courts to deliver judgments. Unsatisfied parties can ultimately appeal to the
SCC*?

Figure64: Protection of the Right to a Trial within a Reasonable Period of Time
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68. At first glance, the new legislation gives thienpression of aggressive reformy an initiative to

WONI O1 R2gy 2y &aft2¢g 2dzZRISEAQ | yR. The mesh¥isiNg B&seddF F A O
similar reforms in Italy (Pinto La%)that are also applied in Croatia, Romania and Slovenia. In Serbia,
a0l 1SK2ft RSNAR NBLRNI GKIFIG GKS NBOSyd NBF2NXY Aa LN
reporting of backlogs and trials within a reasonable period of time are putting pressure on judges to resolve
older cases. Whether this produces the intiexdl result, however, is not yet certain.

361 Republic of Serbia Official Gazette no. 101/2013

362 Previously, parties appealed to the Constitutional Court. Under the new law, it appears that they may still appeal to the
Constitutional Court, but appeals will be inadmissible unless parties have previously availed themselves of the Pintemmethani
Constitution Court has a considerable backlog of cases. In 2013, the Constitution Court had 23,755 constitutional appeals, an
resolved 8,013 cases, leaving 15,742 pending cases at the close of 2013.

363 IMF Working Paper No. 14/32udicial System Reformlialyt A Key to GrowthGianluca Esposito, Sergi Lanau, and Sebastiaan
Pompe, February 2014.
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69. Based on experience elsewhere in Europe, Pigtgle proceedings have shown mixed resulis

Italy, rather than speeding up court proceedings and lowering the number of applications before the ECtHR,
it resulted n a caseload increase of already burdened domestic courts, late payment of compensations, and
an increase in the length of proceediny$lt temporarily reduced the number of complaints to the ECtHR,
because complaints had further avenues to exhaust loeahedies. However, by the end of 2011,
approximately 5,000 out of 14,500 pending applications beforeBl¢HRagainst Italy were related to the

soOl f £ SR Wt Ay ®Furthaddre SnSR UL ytEeAl@lidn Government spenti nn Yas Bt A 2y
pecuniary ompensation to injured parties, an amount which could have been used to conduct necessary
institutional reforms instead and improve the efficiency of the judicial system as \#ffoRinto-style
reformsappear to work well in systems whidh, general, fundbn well and where the violation of the right

to trial within a reasonable time is an exceptional circumstance attributable to improper administration of an
individual casé®” Remedies such as a motion for setting a deadline or a supervisory appeal aésr &pp

work better than pecuniary compensation. However, if a judiciary suffers from large and generalized
backlogs in courts, these proceedings may provide too blunt an instrument of relfioisuch conditions, the
remedy has the effect of allowingapart 12 WadzYL) GKS 1jdzSdzSQ 6SAGKSNI RAN
on a priority list or indirectly by setting deadlines which could, due to the existing backlogs, not be complied
with unless the judge prioritizes that case over others). This howewpgjeizes the right to equality before

the law and results in other litigants having to wait longer for their turn.

70. CKSNBE A& I NRA]l GKIG GKS NBOSyd NBF2NY Ay { SNJ
experience.Stakeholders reported to # Review team that this dual system has created confusion among
lawyers and parties and has opened new avenues for procedural abuses by attorneys seeking to take
advantage of the bifurcation to for tactical advantage. The dual system also artificiatgsnfase numbers

and workloads, and some suggest it is already providing an excuse for higher courts to generate backlogs
and slow down resolution times. It is too early for the impact of the reforms to be assessed, but they should

be closely monitored tor S 4 dzNBS G KSANJ NBadzZ 46ax FyR (G2 LINBGSyd
O2NB TFdzyOlA2y 2F NBaz2f @Ay3a LI NLHASAQ RAA&LMzISaod

iii. Deferred Prosecution as an Alternative Sanction

71. The use ofdeferred prosecutionis becoming an increasingly common option for alternative
sanction in criminal case¥®In a 2012 study, deferred prosecution was applied mostly for crimes such as
endangering public transport, ngmayment of alimony, and the destruction and damage to pheperty of
another3® In nearly twothirds of deferred prosecution cases (63.5 percent), the sanction imposed was the
payment of money to the benefit of a humanitarian organization, fund, or public institution. In about one
quarter (23.7 percent) of defeed prosecution cases, the sanction was to rectify the detrimental
consequence caused by the commission of the criminal offence or to indemnify the damage caused. Less
common was the payment of alimony in 5 percent of cases, participation in {seyial teatment in only

1.7 percent of cases, and community service in only 1.3 percent of cases.

364 |nterim Resolution CM/ResDH(2009)42.

3{ S8 wSLI2ZNI o6& bAfa adziOyAasSia
SeeWt KS 9ESOdziazy 2F GKS 9/ Gl
Leiden, June 2012.

367 SeeThe Right to Trial within a Reasonable Time and SFewrn Reform of the European Court of Human Ridghaesindtable
organized by the Slovenian Chairmanship of the Committee of Ministers of the Council of, A009e

368 Although introduced in 2001, prosecutors begapplying these powers more frequentiyom 2009, when the RPPO issued
instructions outlining waich offences it could cover.

3691n 2012, theProsecutors Association (PAS) conducted research on its implementation and received data from 11 PPOs in the then
existing court network of 34 basic PPO. The following data on deferred prosecution is drawthéatata obtained from that

survey.

T /2YYAAAA2YSNI F2NJ I dzYly wA3IKiGa
w WdzRIYSyida Ay Liltey YSIadaNBa
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Box 12: How Does Deferred Prosecution Work in Practice in Serbia?

hFGSy NBEFSNNBR (2 Fa WiKS LINAYOALX S 2F 2 LJJ2 NI dzy A
certain types of cases* and thus divert them out of the court system by offering suspects alternative conditio
lieu of a sentenceCondtions may include one or more of the following:

a. rectify the detrimental consequence caused by the commission of the criminal offence or indemn
damage caused;
pay a certain amount of money to the benefit of a humanitarian organization, fund ocpastitution;
perform certain community service or humanitarian work;
fulfil maintenance obligations which have fallen due;
submit to an alcohol or drug treatment program;
submit to psychesocial treatment to address the causes of violent conduct; or
fulfil an obligation determined by a final court decision, or observe a restriction determined by a final
decision.

@~oaooo

In practice, the prosecutor halts thprosecution for a specific time (which may not exceed one year) during wh
time the suspectmust fulfil the obligation/s undertaken. Should the suspect not comply, the prosecut
automatically recommences with little further paperwork required. Competence for oversight of the fulfilme
obligations is performed by the Commissioner with ththarity to execute criminal sanctions, in accordance wit
regulation issued by the relevant minister responsible for the judiciary.

* The prosecutor may defer criminal prosecution for offences punishable by a fine or a term of imprisonment ofeiyearéi. Deferred
prosecution is not available in certain types of cases, such as family violence.

72. Deferred prosecution potentially offers a range of benefits for quality sentencitigallows the

offender to remain in the community and avoids a break in family ties and obligations, while the offender
rectifies their wrongdoing to the victim and/or contributes to the community. By enabling forms of
treatment, such as psychsocial, drug or a&bhol treatment, it seeks to deal with the root causes of
offending and promote crime prevention and rehabilitation and reintegration of the defendant into the
community3°1 2 6 SOGSNE (GKS y2aA2Yy Aa LIGMEYSApayBdroff a senteén@eBrS | a
even paying off the State.

73. Deferred prosecution has not yet fulfilled its potential because the Commissioner overseeing these
cases lacks the requisite capacityn particular, the Commissioner lacked the geographic reach, with only 15
offices across the 25 Higher Court regioAs a result, the application of deferred prosecution is not
consistent throughout the territory. In some places, defendants may actesghile in other places they are
RSYASR &aAavyLi e o6SOFdzaS (GKSe& NB&aAARS Ay | LI I OS GKI
defendants may receive it but the sanction is not monitored or enforced). Further, the Commissioner lacked
the institutional mechanisms and staff to monitor effectively the implementation of sanctions. This explains
why donations (which are easy to administer) are a high proportion of sanctions, whereas 8eg@io
treatment and community service has been ordered ramign though these are among the conditions that

may reap the most practical benefit for the rehabilitation and reintegration of the defendant into society.

2 A0K GKS AYyUiUNRRdzOGA2Yy 2F GKS yS¢ /t/ IyR GKS [
enhanced with offices around the country. This may increase the use of deferred prosecution, particularly in
cases of community service and treatment. Funding is likely to be required to enable the Commission to
fulfill this important role, and this shouldetprovided.

74. Nonetheless, some locdevel arrangements are already working welfh number of Basic Courts
and Basic Prosecutor Offices have taken the initiative to work together with local institutions, such as
hospitals, treatment centers and chariti¢e,develop MOUs and elaborate protocols for the implementation

370 Deferred prosecution also has the potential to improve efficiency, as it reduces the number of cases requiring proceksing by
court, and thus frees up court and prosecution resources for more serious crimes.
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by defendants of the agreed undertakingsL y + NEI O F2NJ SEIl YLIX S (GKS . I &aAc(
the Review team that these MOUs work well for two reasons: first, their local natatesnit easy for the

bodies to find practical ways to work together to ease any bottlenecks. Second, the MOUs are signed by the
heads of local organizations, such as the chief of a local hospital and the President of a Basic Court, which
secures effectiveooperation.

75. Looking forward, deferred prosecution arrangements would benefit from more support within the
judicial system The increased capacity of the commissioner should help to enable prosecutors to offer a
more diverse range of conditions. Furthére RPPO could issue more detailed instructions to encourage the

use of these powers in certain types of cases or with certain types of suspects (such as youth or marginalized
groups), and to extend its use beyond the payment of money to more proactivabitiehtive efforts.
Increasing public awareness of deferred prosecution would also reduce the misconceptions of it as a
WLINR GAE SASQ gKATS faz2 KAIKEATIKGAYI GKS AYLERNII )y
reintegration of defendants irhie interests of the community.

76. Unfortunately, deferred prosecution and plea bargaining do not exist in Misdemeanor Courts
because prosecutors are rarely work on misdemeanor cadés the approach could arguably do most good
with these types of minor cas, particularly where the prospects for early remorse and rehabilitation of the
offender are high. In their absencdiexnative sanctions should be strengthened in Misdemeanor Courts to
provide Misdemeanor judges with the flexibility to make orders tinatease the prospect for rehabilitation
and reintegratior’?

iv. Plea Bargaining

77. Plea bargaining agreements enable prosecutors in
Serbia to negotiate charges and sentences in exchange for
a guilty plea by the defendantThe plea bargain has been
touted asa tool that enables the effective and efficient
disposal of cases in a manner that reduces the burden on
courts and prosecutors, freeing up their time and resources
which can then be devoted to contested cases.

78. It is still too early to assess the effectwmess of
plea bargaining in Serbialhe concept was introduced via
amendments to the CPC in 2009 and was augmented via
further amendments to the CPC in 2013. The rollout of the
new CPC will enable such assessments in the coming years.

79. Some stakeholders already noted that the plea
bargaining process could be more effectivieawyers argued
that deputy prosecutors lack autonomy to make decisions,
and that their internal approval processes prolong the

A
Title: Justicia submitted by an entrant to theJustice  negotiation process. Some prosecutors have also noted that
Competition, World Bank MDFESS, 2014. their internal approvals process can be cumbersome at

times, but thd recent instruction from the RPPO will assist
in future cases. Meanwhile, other prosecutors argue that plea bargaining will never reach its potential until

371MOUs may outline how funds will be paid to humanitarian organizations and foundations, the minimum amounts to be paid, and
can also secure the cooperation of local hospitals and clinics to admit patients.
372 For further discussion, see Quality in Sentencielp.
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sentencing policies are more stringetit. According to prosecutors, lenient sentences, includingessres
GKIFIG 32 06St26 YIYRIG2NE YAYAYdzyraz NBRdAzZOS GKSANI Wo
have to negotiate an efficient and effective outcome.

80. Data are not available on the number of plea bargains as a percentage of criminal cBeds.
collection in this area would be useful to enable the intended effects of the reform to be measured, and for
future improvements to be identified.

81. What is already clear is that plea agreements have become increasingly common in Sémnbia
2012, the Highr and Basic Public Prosecutor, the Prosecutor's Office Organized Crime, and War Crimes
Prosecutor concluded a plea agreement with a total of 869 defendants (an increase of 100 percent
compared with 2011). Of the total number of signed plea agreement®12 2the court adopted the 706
agreements, an increase of 97.20 percent compared with 2011, with the rest presumably pending with the
courts. With the entry into force of the new CPC in October 2013, plea bargaining is further increasing.
According to stastical data from the RPPO, the number of plea agreements signed in February 2014 was
100 more than those signed in January 2014, suggesting that the trend towards using plea bargaining is
getting stronger.

82. By contrast, there has been negligible uptake pliea agreements in MisdemeanadCourts.In the

three years since the reforms were introduced under the new Misdemeanor Law, only one plea agreement
has been signed in Vojvodina in November 2013. This is unfortunate, when plea bargains could be
particularly useful in resolving cases of tax and customs violations. In August 2014, amendments were
introduced to encourage plea bargaining in misdemeanor cases, and it is hoped that uptake will ifbrove.

83. To enable assessments of effectiveness, sufficient data teapargains should be collected and
monitored. Plea agreements should be monitored and tracked by the number offered and signed
agreements, the criminal offence and location, the decision by the court to adopt or reject, and most
importantly the reasonsdr any rejections. Over time, such data will enable a better analysis of its
effectiveness. The views of key stakeholders in the process should also be sought -tandine
implementation.

V. Quality in Sentencing

84. Several stakeholders reported that thquality of justice is undermined by lenient or unpredictable
decisionmaking No quantitative data were put forward to substantiate this view, and the Review Team is
not aware that such data are collected within the judicial system.

85. Criminal laws frequenly include broad sentencing ranges, allowing judges to exercise wide
discretions.The law provides mandatory minimums for certain offenses, but stakeholders advise that they
are not mandatory in practice. For example, in several corruptidaied cases itMisdemeanor in Courts
2013, sentences were issues below the mandatory minimum.

86. Several prosecutors argue that judges routinely err on the lenient side of the sentencing range.
Some argue that leniency is a response to undue influence or corruption.rOthegest that poor
infrastructure and a lack of security at courthouses have a chilling effect on judges and prosecutdrs alike.

373 For further discussion of sentencing, see Quality of Sentencing below.

374 The Functional Review captures data and analyses up to 30 June 2014, so no assessment could be made of the effectiveness of
these amendments.

375 According to this line of reasoning, judges and s are less likely to impose a harsh sentence because thep-$ictaceth
defendants in their chambers or offices, outside proper courtrooms and without adequate security.
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87. Lawyers, on the other hand, argue that the problem is not so much leniency as it is
unpredictability. According to this lie of reasoning, similar types of defendants in similar types of cases may
receive varying sentences, some far more lenient than others, and the actual sentence imposed is subject to
the whim of the presiding judge.

88. Stakeholders also highlight that neoustodial sentences are infrequent, erratic and inadequately
monitored and enforcedThe lack of nortustodial options is due in part to the lack of geographic reach and
institutional mechanisms and capacity of the Commissioner respori$fbldnis is unfortuate, given the
chronic problems of overcrowding in Serbian priséisThe Commissioner will also require more flexible
staffing arrangements to ensure that within each court area it is able to service small urban centers and rural
communities.

89. Perceptions of leniency and unpredictability also drive up criminal appealfppeals against
sentencing are far more common than appeals against conviction. The RPPO instructs prosecutors to appeal
against lenient sentences, which contributes to a relatively higle @ft prosecutiorinitiated appeals.
aStrygKAEtSE I 6&8SNE NBLR2NIL GKIG GKS&@ | RoOAAS GKSANI
@2dz YSOSNI {y26 K2g (GKS ! LIISEEFGS /2dz2NI gAff NBaLR:

90. Looking forward, prosecutors could play a more construetivole in recommending sentences to
judges. In advance justice systems, it is common for the prosecution service to compile information on
sentencing practices and trends, which prosecutors then use to inform their sentencing recommendations.
CKAA A& | Wwaz2FaQ odzi 2 hsistest seSt@ngig) Practiod Sver dired andiaze ofted f R
relied upon, formally and informally, by judges and other stakeholders. A simple method is to produce
summary tables, which note the sentences that courts have imposed in certain types of cases in recen
years, as well as key mitigating or aggravating circumstances of particular cases. Over time, such tables
provide rich detail and trends, which nuance broad sentencing ranges. Sentencing tables can become useful
tools for prosecutors in the process ofngidering sentences, and something that the RPPO could consider
developing.

91. More could also be done to promote alternative sentencing, including probation, community
service work, home detention and psyckeocial treatment As discussed above in the sention deferred
prosecution, the rehabilitation and reintegration prospects of these types of sentencing arrangements are
promising, and arrangements for deferred prosecution could be applied by analogy to alternative sentencing
to improve the overall qualy of sentencing by the Serbian judiciary. Further, among those who view
community work is unattractive, its prospect may increase the enforcement of financial penalties. The
passage of bjaws and regulations on these topics, accompanied with trainingydvassist the judiciary to

use alternative sanctions more often.

92. In Misdemeanor Courts in particular, alternative sanctions should be used far more commonly
than they are to promote rehabilitation for minor offences Recent legislative amendments have
introduced Misdemeanor Orders, though they have only been used for fines to date. It may be possible to
apply this new instrument for broader types of sanctions to improve the appropriateness of sentencing in
misdemeanor cases.

376 For further discussion othe need to strengthen the reach and capacity of the Commissioner, see the deferred prosecution
section above.

377 For discussion of priial custody issues and overcrowding in prisons, see for exambptention Procedure Assessment for
Serbia: Préispositon StagesAmerican Bar Association, 2013.
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f. Effectiveness of the Appe@ystem in Ensuring Quality of Decision
Making

93. Although appeals are an important mechanism for accountability and conf@kystemwide data

on appeal and reversal rates can indicate poor quality in decisinaking®”® Appeals also relate to
efficiency, asappeals prolong the overall duration of a case and increase casefddsgeneral terms, a
steady and higiperforming judiciary is likely to have low appeal rates and high rates of reversal of decisions
gravitating around 50 perceri! and decisions to neerse comprise a combination of amended decisions and
remanded decisions.

. . . Supreme Court of Cassation
94. This section analyses available appeals

data through three dimenmns: appeals by court T T '
type andcase type, and then appeals by location, s
corresponding to Indicator 2.5 of the [
Performance Framework The section then

analyzes the possible reasons that drive up
appeals and options to improve the appeal
environment.

Appellate
Commercial
Court

Appellate Courts

Higher
95. Making assessments about appeals is Mlsdemeanor
C rt Court Court
delicate area of performance measurement in - A -

Serbia While this is an important indator Title: Court System in Serbia

monitored for Chapter 23, it is also an area o

which stakeholders expressed strong and varying views. Several stakeholders report that the biggest
LINEO6tSY Ay {SNBAIFIQa 2dzZRAOAFNE Aa Ada Wi LLiSdthed LINE
system are difficult to track.

J

96. Appeals data are particularly fragmented within the system, and the issue of appeals highlights all
the weaknesses of existing case management approaches, including inflation and duplication of case
numbers, fragmatation and lack of electronic exchange between ICT systems and lack of coordination
between courts. The Review team was required to undertake detailed and very-tomsuming data
processing and analysis in cooperation with several judges to develogetttion, suggesting that such data
are not routinely analyze#? It is essential that the system improve data collection and analysis in this
important field.

378 The appeals process is designed to build contestability into the system, and some contestability demonstrates that this system
working as intended®C dzNIi KSNE F2NJ K2 NI W& dzNHS@mnmds iNpefiddsiof lankrdfaink astnédllBsvs NI
G618 GAYS (2 06802YS wWasSadatSRQd | ATK NBGSNEIE NI GSa TFsaml aK2 NI
WONI O1Ay3 R26yQ 2y 2SN Ayaildl yOoS Qa2 deNILAE Al (S\y2a/deNBS I NS G SNI dz
379 This section looks only at aggregate appeals figures, not individual appeals. On its own, the filing of an appeal ddieataot in

the quality of the particular decisioq it indicates only that one party (or both) was sufficientlysdigsfied with the decision to

pursue the action further.

380 Retrials and successive appeaiolong the durationto an even greater extent. Appeals can seriously affect efficiency when the
A8aGSY A& LINRYS-LBY IYNBO&QH & promakiinuSeibisiia theSpasy, buk is improving due to recent
procedural reforms that require appellate courts to substitute their own judgments on the second appeal. For further aisotissi

the impacts of appeals on efficiency, see the Efficiency Chapte

‘LY GKFEG ARSFE aOSyIlINRz2s 2yfteé G(GKS WKEFENR OFasSaQ | NX lchtdSFf SR
will reverse the decision is high. By contrast, consistently high appeal rates may suggest inconsistency and ifaciity imthe

application of the law, as well as broader user dissatisfaction with the quality of decisions delivered. High remandyateggest

that lower instance courts are unsure how to decide cases involving new laws that they are routingyirethieir decisionmaking

that the law is being applied inconsistently across the jurisdiction, or that courts of appeal are particularly stringlegir in
application of the law. Taken together, high appeal rates with low remand rates may suggdgighats are using the courts as an
instrument of abuse or delay.

{2YS a0F1SK2f RSNBR S@Sy adza3SadSR G2 GKS wS@GAaASg ¢SIY GKFG |
problems that exist in the Serbian judiciary.
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I. Appeals by Court Type and Case Type

97. As expected, the Higher Courts and Appellate Courts receive the most appeals, and some types of
cases are more likely to be appealed than othefishe following analysis tracks appeals by court type, and
GKSY 2FFSNE a2YS OGASgal 1200S NB& al2NHEOC FERWR 1 KE {LENIDSIA @ |

a. Appeals from Basic Court Decisions

98. Precise data on lodged appeals from the Basic Courts to the Higher Courts and Appellate Courts
are not available®® The Review team has carefully estimated the number of appeals lodged freim Ba
court decisions, which required significant data processing and consultations with relevant stakeflders.

99. Most appeals from the Basic Court go directly to the Appellate Court for review (big appellation),
while some go to the Higher Court for reviegg@mall appellation).lt is estimated that appeals against Basic

z

/| 2dzNJi RSOAaA2z2ya O2YLINRAS | NRdzy R®¢pn LISNOSyid 2F GKS

100. Appeals against Basic Court decisions in civil litigious cases are high, with an appeal rate of around
2284 pecent®®a2 a0 2F GKS | LIISFHfa LISNIFAY (G2 Wt Q 00AQDAf
where the appeal rate against merit decisions is estimated to be around 45 percent.

101. Appeals rates against Basic Court decisions in criminal mattersadse high at 23 percent’ Of

appeal decisions made in 2013, around 66.42 percent were confirmed, 19.66 percent were remanded to the
lower court, 12.05 percent were amended, and 1.85 percent were partially amended. Criminal cases for
which the maximum penalty is 10 years appeab&more likely to be appealed, with an estimated appeal
rate of 36 percent®®

102. Appeals against civil nofitigious cases appear to be very low, with an appeal rate of around 1
percent3® This is due to fact that nelitigious cases do not involve a disputetween the parties, so

383 Various deficienies were identified in the existing statistical reports formats in the AVP and the SCC databases. Further, current
reports do not provide information on lodged appeals, but only on decided appeals, which do not necessarily equate to lower
instance decisiom made in the same reporting period. Additionally, appellate court statistics do not distinguish between cases
received from Basic Courts and cases received from Higher Courts, nor do they use the same case typologies as thedpwer court
indicate whettS NJ NBa2f SR | LIS f & NB EYFINR (i 2R SUONSENIRGY R O S GAKSAACRKY & N2SNJ aWlgd:
rules for appeal. Both merit and nemerit decisions may be appealed in a range of ways. However, the Laws on Civil and Criminal
Proceduredo not distinguish between these decisions. Generally, merit decisions are decisions concerning the substance of the
YIFGGSNE 6KSNBlIa I RSOAaA2y NBIFOKSR WAYy (GKS 2GKSNJ ¢l &aeviO2 dz R
procSRAY3 RdzS (2 RSIFIGK 2F GKS LINIeéod ! RSOA&AZ2Y NBIFOKSR Wiy
adjudicated or settled.

384 For the purpose of calculating appeatios and percentages, the Review team used the number of resappéals, which

should be reasonably similar to number of lodged appeals, due to the fact that clearance rates in theirtstgrere courts are
approximately 100percent (i.e. the number of received and resolved cases are similar).

385Based on interviews witjudges and attorneys and by analyzing statistical data of the Appellate Court in Belgrade, as the largest
2yS Ay (KS O2dzyiNBX |LIJISFHfa FNRBRY .LFaAO [/ 2dNIia d2 ! LXMWt dsS /
0D¢ 3 D¢ M adeydtes)Dwhile the remaining case inflow originates from Higher Courts. The calculated figures closely
correspond with the number of resolved appeals and clearance rates in the Appellate Courts which are only slightly lower than
100percent (slightly higer in Nis and Novi Sad and slightly lower in Belgrade and Kragujevac). The number of Higher Court appeals
received by the Appellate Courts was estimated both based on the number of High Court appeals cases resolved by the Appellate
Courts (8,438) and a®percent of Appellate Courts inflow (8,321). Comparing these figures confirms the 10%: 90percent ratio with

a very small (1%) margin of error.

386 |n 2013, there were 223,882 Basic Court civil litigious decisions and 51,140 resolved appeals in the Highan€dppellate

/ 2dzNias AYRAOFGAY3 Iy FLIWISEE NIFGS 2F FNRdzyR HHDYy nLISNOSy G T2 NJ
3871n 2013, 117,565 criminal cases were decided and 26,973 appeals were resolved, which comprises 22.94percent of resolved cases
%/ 2YLINAAAYI WYQ OlasS (GeLlSad LYy HamMoI pTIcHT WYQ Ol asSa o6SNB
appeal rate of 36.22percent of total resolved cases.

3890f the 173,515 civil nelitigious cases, which were decided in 2013, dnB04 appeals were resolved indicating an appeal rate of
0.69percent of resolved cases.
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unfavorable decisions by the court are less likely to happen. Also, not alitigious decisions of the Basic

Courts can be appealed, so the number is somewhat deflated.

103.

on certain procedural decisions in enforcement proceedings.

Table12: Basic Court Appeals in 2013: Internal, Higher, and Appellate C#trts

Quiality of Justice Services Delivered

Appeals against enforcement decisions are also very f8%ut of this number. 69.56 percent were
confirmed, 36.2 percent were remanded to the lower court, 2.5 percent were amended, and 0.7 percent
were partially amended. An additional 28,7%3decided cases should also be included in the analysis on
enforcement appals as this number represents cases in which a panel of three judges decides on objections

Basic Court Decisions

Total Resolved Cases in Basic Court, 2013 1,146,239
Merits | percent Merits 824,796 71.96%
Non-Merits | percent NonrMerits 321,443 28.04%

Total Resolved Appeals to Basic Court Decisions in 2013 81,396
Confirmed | percent Confirmed 54,617 67.10%
Remanded | percent Remanded 16,117 19.80%
Amended | percent Amended 6,806 8.36%
Partially amended | percent Partially amended 3,856 4.74%

Resolved Civil Litigious Cases, Subject to Appeal 223,882

Resolved Appeals Related to Litigious Case20h3 51,140
Confirmed | percent Confirmed 34,745 67.94%
Remanded | percent Remanded 9,612 18.79%
Amended | percent Amended 3,474 6.79%
Partially amended | percent Partially amended 3,309 6.47%

Resolved Criminal Cases (Including Enforcenieatisions), Subject to Appeal 117,565

Resolved Appeals Related to Criminal Cases in 2013 26,973
Confirmed | percent Confirmed 17,917 66.42%
Remanded | percent Remanded 5304 19.66%
Amended | percent Amended 3,251 12.05%
Partially amended percent Partially amended 501 1.85%

Resolved Civil notlitigious Cases, Subject to Appeal 173,515

Resolved Appeals Related to Civil nbitigious Cases in 2013 2,043
Confirmed | percent Confirmed 1,204 58.93%
Remanded | percent Remanded 752 36.8%
Amended | percent Amended 50 2.44%
Partially amended | percent Partially amended 37 1.81%

Resolved Enforcement Cases, Subject to Appeal 495,958

Resolved Appeals Related to Enforcement Cases in 2013 1,240
Confirmed | percent Confirmed 751 60.56%
Remanded | percent Remanded 449 36.2%
Amended | percent Amended 31 2.5%
Partially amended | percent Partially amended 9 0.7%

390]n 2013, 495,958 enforcement cases were decided and 1,204 appeals were resolved by an internal panel of judges.

B/ 2YLIINRAAY I WLLWGE QX WYL LGt 3Q

FyR WLLWGt @1 Q OFas

ieLsa

392 Megadata Table, World Bank. (Available laiip://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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b. Appeals from Higher Court Decisions to the Appellate Court

104. The appeal rate from Higher to Appellate Courts is relativiElw and the remand rate is moderate.

In 2013, of the 44,381 civil and criminal related decisions made by the Higher Courts, an estimated 8,300
cases were appealed to the Appellate Cotifteepresenting around 8.8 percent of those decisions. Of the
appealsdecided in 2013, 66.07 percent were confirmed, 14.08 percent were remanded to the lower court,
8.04 percent were amended, and 4.17 percent were partially amended.

105. Of the High Court decisions that are appealed, most relate to criminal matt€@aiil casesre
estimated to comprise only around 15.5 percent of the casef§a0f civil appeals resolved in 2013, 57.58
percent appeals were confirmed, 23.33 percent were remanded to the lower court, 7.3 percent were
amended, and 8.49 percent were partially amend&krtain criminal cases are much more likely to be

F LIS £ SRT LI NIAOdzA F NI & Ay (GKS wyQ OFasS OFraGaS3azNe:
Other criminal cases do not show such a high percentage of appealed decisions and are rianréosaiwil

cases with an appeal rate of approximately 18.68 peré&@f appeals cases resolved, 67.48 percent were
confirmed, 12.83 percent were remanded to the lower court, 8.41 percent were amended and 3.43 percent
were partially amended.

106. A large number of these appeals appear to lack merit. In civil litigati@mases, 57.58 percent of
appeals are rejected, and in criminal cases 67.48 percent. This may suggest that appeals are being pursued
for instrumental purposes, for example to prolong the enfonant of the decision (see below).

Table13: Higher Court Appeals in 2013: Internal and Appellate Colifts

Higher Court Decisions

Total Resolved Cases in Higher Court, 2013 119,962
Merits | percent Merits 89,085 74.3%
NonMerits | percent NorMerits 30,877 25.7%

Number of Appeals on Higher Court Decisions Resolved in 2013 by Appellate Co 8,057
Confirmed | percent Confirmed 5324 66.07%
Remanded | percent Remanded 1193 14.8%
Amended | percent Amended 648 8.04%
Partially amended percent Partially amended 336 4.17%

Resolved Litigious and Nelitigious Cases Subject to Appeal 7,566

Resolved Appeals Related to Litigious and Ndigious Cases in 2013 1,177
Confirmed | percent Confirmed 681 57.58%
Remanded | percent Remanded 310 23.33%
Amended | percent Amended 86 7.3%
Partially amended | percent Partially amended 100 8.49%

3% Figures are estimated based on the assessment that the Appéll@&tedzNIi 8 Q@ O aS Ay Tt 2¢ O2yarada

Higher Court decisions, as outlined above. This figure is roughly equivalent with the total of 8,057 appeals to HighieciSmrs

that were decided by Appellate Courts in 2013.

394 Total numbe of decision in civil litigious and néitigious cases, which were appealed to Appellate Court. Of the 7,566 cases

resolved by the Appellate Court in 2013, only 1,177 were civil matters.

395 Total number of decision in criminal cases, which were appe@efppellate Courts. Out of 36,815 cases decided in criminal

matters in 2013, 6,880 appeals were resolved in Appellate Courts, which represent a 18.68percent of decided cases.

3% Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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Resolved Criminal Cases Subject to Appeal 36,815

Resolved Appeals Related to Criminal Cases in 2013 6,880
Confirmed | percent Confirmed 4,643 67.48%
Remanded | percent Remanded 883 12.83%
Amended | percent Amended 562 8.41%
Partially amended | percent Partially amended 236 3.43%

107. Existing statistical reporting formats published by the Supreme Court of Cassation do not show the
number of appeals lodgedinstead, they show the number of decided appeals in the reporting period, and
the outcomes of these decisions (confirmed, remanded, amended and partially amended). Furthermore,
these statistics include decisions related to appéadigied not only in the reporting period, but two or three
years prior as well. Additionally, the Appellate Court statistics do not make distinctions between cases
received from Basic Courts and cases received from Higher Courts.

c. Appeals of Commerciaourt Decisions

108. In the commercial jurisdiction, appeal rates are moderate and remand rates are also modehate.

2013, of the total of 99,975 Commercial Courts decisions made, 12,395 were appealed to the Appellate
Commercial Courts, representing arounddt1@ LISNOSy i 2F GKS [/ 2YYSNO®I & / 2
Of the 10,147 appeals decisions made by the Appellate Commercial Court in 2013, 74.1 percent were
confirmed, 19.51 percent were remanded to the lower court, 5.76 percent were amended, angdidat

were partially amended. Again, the low rate of amended and partially amended decisions is some cause for
concern.

Table14: Commercial Court Appeals in 2013 to Appellate Commercial CHurt

Commercial Court Decisions

Total Resolved Cases @ommercial Court, 2013 99,975

No. Appealed to Appellate Commercial Court 12,395

Appeal rate: Commercial Court to Appellate Commercial Court 12.4percent

Appeals Resolved in Appellate Commercial Court in 2013 10,147
Confirmed | percent Confirmed 7,516 74.1%
Remanded | percent Remanded 1,980 19.5%
Amended | percent Amended 584 5.8%
Partially amended | percent Partially amended 67 0.7%

d. Appeals of Administrative Court Decisions

109. In the administrative jurisdiction, appeal and remand rates are loim. 2013, 686 Administrative

Court decisions were appealed to the SCC representing approximately 3.8 percent of all Administrative Court
decisions for that year. Of the 180 administrative appeals decided by the SCC in 2013, 91.11 percent of the
decisions wee confirmed!® This suggests that there is a higher level of uniformity and consistency in the
administrative law field than in other fields in Serbia. It may also suggest that a large number of appeals are
lodged without merit, for example by institutiongith overly-zealous appeal policies.

397 Also including certain cases relating to corruption, organized crime, war crime and cybercrime.

398 |n 2012, the appeal rate was lower, at 9.1%sTikibecause there was a dramatic fall in incoming cases and dispositions in the
Commercial Courts, but about the same number of appeals in 2012 and 2013.

399 Megadata Table, World Bank. (Available laitp://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).

400 A further 1.67percent was amended and 7.22percent were remanded to the lower court.
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Tablel5: Administrative Court Appeals in 2013 to Supreme Court of Cassétton
Administrative Court Decisions

Total Resolved Cases in Administrative Court, 2013 18,132

No. Appealed 686

Appeal rate 3.8%

AppealsResolved in Supreme Court of Cassation in 2013 180
Confirmed | percent Confirmed 164 91.1%
Remanded | percent Remanded 13 7.2%
Amended | percent Amended 3 1.7%
Partially amended | percent Partially amended 0 0.0%

e. Appeals of Misdemeanor CouBecisions

110. In the misdemeanor jurisdiction, appeal rates are low and remand rates fairly high2013, 27,302
decisions of the Misdemeanor Court were appealed to the Appellate Misdemeanor Court, representing
approximately 4.9 percent of all of the Misdemg’ 2 NJ / 2dzNIiaQ RSOA&AA2ya NBYR!
Appellate Misdemeanor Court, 26,834 appeals were resdi%0f them, 60.83 percent were confirmed,

9.66 percent were amended, 27.73 percent were remanded to the lower court, and 1.79 percent were
partialy amended. The percentage rates are roughly comparable to the 2012%&taeTable 1elow).

111. The appeals data are unsurprising, and likely reflect a balanced performance in the Misdemeanor
and Appellate Misdemeanor Court¥? However, one surprising finding is the low amendment rate. In only
approximately 10.5 percent of cases, the Appellate Misdemeanor Court replaced the first instance decision
with its own. Misdemeanor cases should be relatively straightforward, so the lapp&lisdemeanor Court

would be well placed to amend the decision and save the parties and the Misdemeanor Courts the necessity
of a retrial. Reasons for this low amendment rate should be further explored, and options developed to
equip the Appellate Misdaeanor Courts better to amend decisions.

Table16: Misdemeanor Court Appeals in 2013 to Appellate Misdemeanor CBeirt
Misdemeanor Court Decisions

Total Resolved Cases in Misdemeanor Court, 2013 562,612

No. Appealed to Appellate Misdemeanor Court 27,302

Appeal rate: Misdemeanor Court to Appellate Misdemeanor Court 4.9percent

Appeals Resolved in Appellate Misdemeanor Court in 2013 26,834
Confirmed | percent Confirmed 16,323 60.8%
Remanded | percent Remanded 7,440 27.7%
Amended | percent Amended 2,592 9.7%
Partially amended | percent Partially amended 479 1.8%

401 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

402 Not all of the appeals decisions resolved in 2013 would have been filed in 2013. It is likely that these agipeaisdieclude a
mix of cases dating from 2011, 2012 and 2013.

4031n 2012, the figures were higher, but not proportionately so, suggesting that the reason is due to the fall in incoming tteses
Misdemeanor Courts. In 2012, the Misdemeanor Courtsd#eti601,648 cases, of which 33,341 were appealed, representing a
5.5percent appeal rate. Of the appeal decisions rendered, around 27percent were remanded to the lower court.

404 ow appeal rates arkikely because these cases are based largely on facts\adenee provided by the police, customs, various
inspections, tax administration etc. People may decide to use the right to appeal only if they have material evidencestotisagg
the facts or evidence were wrong, and thus they would have a reasonabéess upon appeal. People may also be deterred from
appealing because the time, effort and costs associated with appeal outweigh the penalty received at first instancearhadiceh
that many parties are setepresented before Misdemeanor Courts.

405 Megadata Table, World Bank. (Available laiip://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).

152


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review
http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 1: External Performance Quiality of Justice Services Delivered

ii. Appeals by Location

112. The Review analyzed variations in appeal rates across the various Basic and Higher Courts.
Significant variation in appeals data can indicate a lack of uniformity in the application of the law across the
territory.

113. Outcomes of appeal vary across the Basic Countsthe Novi Sad appellate region for example,
Basic Court decisions are remandaatk to the Basic Court in around 16.5 percent of appeals, whereas in
Nis nearly 50 percent are more often remanded back to the court in around 22 percent of appeals. Within
regions, appeals from Higher Courts vary. Basic Court decisions in Negotin areleghiack to the court in

12 percent of appeals, but down the road in Bor, they are remanded back to the court in 30.71 percent of
appeals. Basic Court decisions in Cacak are remanded back to the court in 15.7 percent of appeals, whereas
in Novi Pazar theare remanded back to the court in 28.5 percent of appeals. Basic Court decisions in Novi
Sad are remanded back to the court in as few as 12.8 percent of appeals, whereas in Zrenjanin decisions are
remanded back to the court twice as often, in 25.6 petoghappeals. InTable 17below, the Basic Court

with the highest percentage of remanded back to the court decisions is marked in red, while the court with
the lowest number of appeal decisions is marked in green.

Tablel17: Appeal Outcomes across the Ba€ourts, 2018°

BASIC COURT f(‘ees%iil,z Confirmed Remanded | Amended PR Remand rate RS (e
in 201307 amended rate
BELGRADE

Belgrade Firstf 13,162 9,144 2,815 892 311 21.39%

gggﬁge 3,331 2,629 463 156 83 13.90%

Negotin 1,028 825 125 38 40 12.16%

Pozarevac 2,027 1,277 481 173 96 23.73%

Loznica 1,164 784 235 71 74 20.19% 20.20%
Sabac 1,437 955 247 135 100 17.19%

Smederevo 1,055 614 259 96 86 24.55%

Valjevo 2,535 1,657 517 159 202 20.39%

Bor 521 308 160 47 6 30.71%

Zajecar 1,439 992 294 113 40 20.43%

KRAGUJEVAC

Cacak 1,484 1,029 234 60 161 15.77%

Jagodina 1,209 815 284 85 25 23.49%

Paracin 1,230 803 320 81 26 26.02%

Kragujevac 5,546 3,827 1,042 401 276 18.79%

Kraljevo 1,902 1,096 514 182 110 27.02% AL A
Krusevac 1,943 1,114 452 228 149 23.26%

Novi Pazar 1,244 720 355 143 26 28.54%

Pozega 1,196 860 204 60 72 17.06%

Prijepolje 325 220 79 14 12 24.31%

Uzice 848 563 148 43 94 17.45%

406 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

407 Total number of cases appeal decisions made in relation to the decisions of Basic Courts, including appeals against merits
decisions and nomerits decisions, and including decisions made by both Higher Courts (small appellation) and Appellate Courts
(large appellation).
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NIS
I'\(A?tfg\‘:lsc';a 218 127 62 12 17 28.44%
Leskovac 3,428 2,284 682 303 159 19.89%
Nis 6,369 4,132 1,252 610 375 19.66% 22 06%
Pirot 843 556 155 95 37 18.39%
Prokuplje 1,596 846 439 182 129 27.51%
Vranje 3,642 2,145 960 426 111 26.36%
NOVI SAD
Novi Sad 8,008 6,205 1,026 749 28 12.81%
Pancevo 1,829 1,110 339 159 221 18.53%
Vrsac 788 431 168 77 112 21.32%
Sombor 2,597 1,783 389 180 245 14.98%
a:frrg\iléz 2,083 1,291 390 331 71 18.72% 16.55%
Subotica 1,846 1,283 332 172 59 17.98%
Kikinda 617 374 130 94 19 21.07%
Zrenjanin 1,858 917 475 182 284 25.57%

114. Outcomes on appeal also vary across the Higher ColRemand rates are fairly consistent across

the appellate regions, ranging from 17.8 to 22.3 percétuwever appeals within regions vary more widely.
Higher Court decisionsn Smederevo are remanded back to the court in 12.7 percent of appeals, but in
Negotin they are remanded back to the court in 21.31 percent of appeals. Higher Court decisions in Uzice are
remanded back to the court in 14.9 percent of appeals, whereas dakCthey are remanded back to the

court nearly twice as often, in 27.2 percent of appeals. Higher Court decisions in Nis are remanded back to
the court in as few as 16.4 percent of appeals, whereas in Vranje decisions are remanded back to the court
nearlytwice as often in 30.5 percent of appeals. Higher Court decisions in Novi Sad are remanded back to
the court in as few as 14.7 percent of appeals, whereas down the road in Zrenjanin, decisions are remanded
back to the court in 27.1 percent of appeals.

Table18: Appeal Outcomes across Higher Courts, 2043

Appeals
HIGHER | Resolved : Remande Partially Regional Remanc
COURT in Confirmed d Amended Amended Remand rate rate
20130°
BELGRADE
Belgrade 1,561 940 294 173 154 18.83%
Negotin 94 62 20 7 5 21.28%
Pozarevac 126 94 23 7 2 18.25%
Sabac 251 169 50 25 7 19.92% 18.46%
Smederevo 110 85 14 7 4 12.73%
Valjevo 137 94 24 15 4 17.52%
Zajecar 170 122 27 18 3 15.88%

408 Megadata Table, World Bank. (Available laip://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
409 Total number of appellate decisions made in riglatto the decisions of Higher Courts, including appeals against merits decisions
and nonmerits decisions.
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KRAGUJEVAC
Cacak 228 132 62 21 13 27.19%
Jagodina 291 190 74 22 5 25.43%
Kragujevac 361 235 72 44 10 19.94%
I 0,
Kraljevo 308 220 48 37 3 15.58% 20.39%
Krusevac 263 179 41 37 6 15.59%
Novi Pazar 279 174 65 40 - 23.30%
Uzice 168 131 25 8 4 14.88%
NIS
NEEETE ; - - - - 0.00%
Mitrovica
Leskovac 251 148 61 38 4 24.30%
Nis 561 406 92 43 20 16.40% 22.31%
Pirot 117 72 35 8 2 29.91%
Prokuplje 81 45 22 4 10 27.16%
Vranje 187 102 57 23 5 30.48%
NOVI SAD
Novi Sad 1,211 900 178 51 82 14.70%
Pancevo 280 203 47 28 2 16.79%
Sombor 256 173 53 21 9 20.70%
0,
SIETE & 448 295 84 63 6 18.75% 17.80%
Mitrovica
Subotica 378 252 79 38 9 20.90%
Zrenjanin 321 222 74 23 2 23.05%

lii. User Perceptions of Appeals

115. The Multi-Stakeholder Justice Survey provides some additiomadights to the statistical data
outlined above#® According to survey data, around otfgrd of court proceedings with the public, in which

first instance judgment was rendered between January 2011 and November 2013, were agpeatedhe
business commmity, 38 percent were appealed. In comparison with cases in which first instance judgment
was rendered in the period starting January 2007 up to the end of 2009, the percentage of appeals involving
the public decreased by 3 percent. By contrast, the pesaga of appeals involving the business community
increased by 5 percent.

116. Trust in the appellate system among court users is ldw.2013, less than half (48 percent) of the
public with recent experience in court cases stated that they trust the appe#igstem. Meanwhile, a
slightly higher 57 percent of business sector representatives with court case experience stated that they
trust the appellate system. What remains unclear from these perceptions is whether this lack of trust either
encourages or discoages court users to lodge appeals.

410The Survey asked the public and business community about their views on appeals they experegasditEss of court type or
level.
411 Notably, ourt users in prisons were not surveyed, so no survey data were received from criminal defendants in prisons.
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Figure65: Perceptions of Trust in the Appellate System, as Reported by Court Users, 2009 ant#22013
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117. ¢ KS RSOAaAz2zy 2F | LI NIe G2 FAES Fy FLWLISFE NBfI

of the first-instance trial.Court users who received a judgment that was not in their favor were on average
10 times more likely to file an appeal if they considered the decision to be not fully fair. In contrast, court
users who received a judgment that was not inithiavor but who considered the decision to be fair
appealed in only 8 percent of cases for general court users and 6 percent of cases for business users.

Figure66: Relationship between Perceived Fairness and Decision to Lodge Appeal among Court Users wh
received a Judgment not in their Favor, 2013

63% 63%

m Fully fair trial

m Did not have fair trial

6%

General public Business sector

118. In most cases, court users reported that the seceim$tance court upheld the judgmentHowever,

in 28 percent of cases with the public the judgment was overturned and a retrial was ordered. In 22 percent

of cases with the business sector the judgment was overturned and a retrial was o(gfégeace 67)In very

few cases did the Appellate2 dzZNIi F YSY R (KS f26SNJ O2dzNIiQa RSOAaAz2Y

412 Survey QuestionDo you trust the appellate system to deal appropriately with your cBegRilation base: publiand business
sector with expeence with court caseddulti-Stakeholder Justice Survey, World Bank MIE32014.
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Figure67: Outcome of Appeals as Reported by Court Users, 2009 and*913
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119. When a retrial is ordered, in most of the cases court users reported that a retrial occurs only once.
This was the case for over 70 percent of retried cases with the public, and over 60 percent of retried cases
with business sector. However, a retrial was ordered twice in 12 percent of cases with the public and 22
percent of cases with business sector-tRals were ordered three or more times in around 10 percent of

the cases, although it is not clear whether these are successive appeals on the same or different issues.

Figure68: Number of Retrials Orders, as Reported by Court Users, 2009 and*?013
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120. Fortunately, recent procedural reforms limited the possibility of successive retridlader new

criminal and civil procedural laws, and after the second appeal, the appellate court is obliged to replace the

f 245SNJ O2dzNI Qa 2 dzR3 Y S ythis shibuldiréduca ihei ovetadl gudbehoP&ppehlgiin theS =
a2aidsSY IyR £R2YyA0Q 8KXEOWEMYFEAOK OF dzaSa YdzOK F NHzi G NJ
result, the figures above are unlikely to be replicated in the futtifseeFigure 68.

iv. Factors Explaining High Appeal Rates and High Variation in Appeals

121. High appeal rates suggest a range of probler®/erwhelmingly, the issue is likely to be perceived
lack of uniformity in the law among, which encourages parties to appeal. However, dheradditional
factors.

122. Some suggest that appeal rates are high because the court fees for lodging appeals are low,
ONBIGAYI tAGGES RAAAYOSYGAGS F2NJ £ AdA Il Hobeverdhe wWiK
data do not strongly suppar G KA &d GKS2NEBE® ! LI NI&dQa RSOAaAz2Yy G2

413 Survey Questionwhat was the decision of the higher court after the first appeal was submitted following the first instance court
judgment?Population base: public and business sector in whose case and appeal was filed either by the respondent or other party in
the proceedingMulti-Stakeholder Justice Survey, World Bank MIB32014.

414 Survey QuestiorHlow many times was a retrial of yousse orderedPopulation base: public and business sector in whose case a
retrial of the case was ordered higher couvtulti-Stakeholder Justice Survey, World Bank MIS32014.

415 For further discussion of the efficiency of appeals and successive appealhe Efficiency Chapter.
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flgeSNDa FTSSa>x gKAOK NBLINBaSyd + f1NABS LRNIA2y 27
Further, if it were true, one would expect to see higher appeatganh misdemeanor cases and for criminal

cases than civil cases because the fees for lodging criminal appeals are significanti}®ldwerfigures

show that when criminal appeals are lodged, it is more likely to be at the request of the Prosecutorehan th
defendant, likely due to prosecutorial appeal policies.

123. Lawyers may play a hand in driving up appeal ratda the MultiStakeholder Justice Survey,
unrepresented litigants were far less likely to appeal their cases. Attorneys have a financial etz dtiaw

2dzi G KSANI “Oéndl 8ayi dIsoCadvidd: an $hE likelihood of success on appeal and the tactical
advantages of appeals, including delays in enforcerfiérExofficio attorneys appointed by the state are
reported to do so more than private tarneys, perhaps because their work goes largely unmonitored. Some
parties (and their attorneys) may be pursuing frivolous or vexatious appeals for instrumental purposes (i.e.
to harass the other party or to prolong the inevitable final judgnféht.

124. Some siggest that appeal rates are high because of cultural reasons, but again the data do not
support this.Had there been a general Serbian cultural preference to use the court (and its appeal process)
as an instrument of retribution, one would expect high apprates across all cases, including for example in
misdemeanor case°

125. Looking forward, appeals in criminal cases will likely continue and may rise with the introduction

of the new CPCStakeholders report confusion regarding the application of the lawadversarial
proceedings, creating fertile ground for criminal appeals. Appeals against sentences, which are more
common than appeals against conviction, will not abate without other mechanisms that provide greater
consistency in sentencirfgt

126. ., SG GKS 26 NBYFYR NrdS 2y LIS &adza3asada GKI
In civil litigious cases, the 67.9 percent of the 51,140 civil litigious second instance decisions made in 2013 by
the Higher and Appellate were confirmét18.8 percent were remanded to the lower court, 6.8 percent

were amended, and 6.5 percent were partially amended.

127. Of particular concern across Serbia is the reluctance of appellate courts to replace the lower
instance decision with their ownln only a smalpercentage of cases are higher instance courts amending
the decisions of lower courts. One would expect in smaller cases that the appellate judges could, in the
interests of justice and in compliance with the law, save the parties the trouble-litfgating the matter

back in the lower instance court. Doing so would also assist other judges and courts, and over time would
AYONBFAS dzyAF2NNAGE Ay GKS f16Qa LI AOIGAZ2Y D

128. Several reasons may explain the reluctance of appellate judges to replace decisiihstheir
own. One explanation is that appellate judges are highly driven by productivity norms, which require
monthly clearance targets. This creates an incentive for judges to deal with their appeals cases quickly, and it

416 For criminal cases, the range of fees for lodging an appeal varies between 590 to 980 RSD. In civil cases, the feg &r lodgin
appeal is significantly higher and varies with the value of the case from between 1,9@@adraum cap of 97,500 RSD.

417 Attorneys are compensated according to the prescribed Attorney Fee Schedule and receive from 16,500 RSD to 60,000 RSD for
writing an objection to indictment or motion to reverse a decision on detention.

418|n criminal cases, ¢ending on the severity of the crime, lawyers may charge from 33,000 RSD up to 120,000 RSD for writing and
lodging an appeal. In civil cases, writing an appeal in divorce cases costs 33,000 RSD. In other types of civil casear¢éhe cos
estimated at up ¢ 90,000 RSD.

419This is consistent with the high appeal rate and low remand rate.

2L F GKS WwWOdzg (dzNF f KelLlRdiKSaAaQ gla O2NNBOG: 2yS g2dZ RveELISOI
by animus to appeal without regard to casge or likely success.

421 For discussion of the role of sentencing tables to nuance broad sentencing ranges, see the section above on qualitgimgsenten

422 Not all of the appeals decisions resolved in 2013 would have been filed in 2013. It is likely that these appeal dediglers inc

mix of cases dating from 2011, 2012 and 2013.
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takes longer to amend the origal decision than to send the case back fostrial.*?® Similarly, lower

instance judges may preferdals to amendments as they benefit in their productivity norms as well. Each
NEGdzZNYyAy3 WNBEO&Of SRQ OF asS Aa (ai@EatylfdnRar With the cfisestahdy O2 Y
can make a new decision relatively quickly by following directions given by the appealé*jitiye decision

is later counted again as a resolved case in the lower court.

129. Reasons for geographic variation are also likedybe due to lack of uniformity in the application of

the law across the territory While it is true that even neighboring courts of the same jurisdiction may have

a different mixes of cases, and this can affect appeals in a given year, however, thikelgrexplanation is

that similar cases are decided differently in different locatitfisnterviews with judges, prosecutors,
attorneys and other stakeholders corroborated thiisw, and many examples and anecdotes were provided

to the Review Team wheré&eé cases are treated differently around the country. For exampééeholders
highlighted a recent instance where three Misdemeanor Courts decided similar cases relating to public
2FFAOALIEAQ FlLAfdzZNB G2 €2R3IS | aa @ferenRépddach Nasilth@ir & ® ¢
three different merits decisions.

130. This lack of uniformity manifests in several wayBirst, there is variation in the quality of first
instance decisions in particular courts, which can drive up appeals and remand rates from those locations as
appellate courts rectify the work of particular lower courts. Second, variation in the qudligpeal
decisions, where courts exercising appellate jurisdiction have greater or lesser capacity, or are more or less
lenient in their decisiormaking. Variations in practice and approach to case management can also play a
factor ¢ judges in Novi Sad, f@xample, claim their more proactive approach to case management reduces
the appeal rates and reversal rates of their cases, as files are dealt with expeditiously, leaving less room for
error.

131. ¢ KS | NBdzYSyid GKIG a2vY$ LY |t€dytheldNaC 250 YSLEEl & L% 6SIZR O
Basic Courts had the lowest remand rate in 2013 in the Kragujevac region but its Higher Court had the
KAIKSadd {AYATINI& bS320AyQa . I&aA0O [/ 2dNIia KFER (KSE
Court hadthe highest. In the Novi Sad region, the Novi Sad Basic and s both had the lowest remand rates in
region, and the Zrenjanin Basic and Higher Court both had the highest remand rates in the region. It is also
notable that the Belgrade Basic and Higher Couerre well within the range, which goes against the
anecdotes that Belgrade attorneys unnecessarily drive up appeals more often than attorneys in other places.
Rather than resting on generalizations, the reasons for geographic variation are more likelynt@mnced.
Interviews suggest that the reasons may well be related to the practices of individual courts at both first
instance and appellate level, and the approach of individual Court Presidents to promoting high quality in
case management and decisiomaking.

132. Looking forward, efforts to improve consistency and uniformity in the application of the law
should be a top priority.

423 Some stakeholders also report that Appellate Court judges resolve sueb sagjuickly as to suggest a cursory application of the

law, but this could not be verified.

424 Decisions to abolish a case and return it fostial include a written explanation/elaboration by the appellate judge of the
reasons for abolishment, and imgttions to rectify the error.

L6048 LlRaarotsS GKIG Yy AYRAGARzZ f  O2dzNI  Gedhdgf bR chaBe@®Sdugdt6 anl K A 3
incident occurring in that locatiogthat is more prone to appeal.
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v. Efforts to Enhance Uniformity in the Application of the Law

133. Efforts are underway to improve uniformity, led by the SCC i iauthority as the most
authoritative court. The SCC proposed Certification Commissions, whereby panels of judges and other
experts will endorse particular decisions as contributions to jurisprudence. Some concern was voiced by
stakeholders that this mecmism will be insufficient to guide jurisprudence and achieve consistency
because the work of the Commissions is not binding. However, it is a good start, particularly if combined
with other measures. The SCC is also hosting meetings of judghksctess pscedures and issues, so the
uniformity of court practice is formalized.

134. To complement these efforts, more meetings of judges and heads of department should occur to
review recent cases and trendg-or example, some Appellate Misdemeanor Court judges hadkly
meetings to review recent cases, and they report that this practice is useful to keep abreast of legal
developments. Appellate Courts are also beginning to host periodic meetings of the Basic Court Presidents
and Heads of Department in their juristion to discuss recent cases and reforms. These activities are low
cost and can help to promote uniformity. Such efforts should be intensified and expéftded.

135. Case Law and Preparatory Departments can also enhance consistémrger Serbian courts also

have what they call Case Law Departments, managed by a judge designated by the Court President, which
follow and study recent domestic and international court cases, and inform judges, judicial assistants, and
trainees about tle results. While those subjects interviewed for this report indicated several courts do have
active case law departments, thgractice is not consistently applied atitere has been little collaboration
between the case law departments of various courts.

136. In certain substantive topic areas, Bench Books may be valuable to guide court pragGieen the
recent overhaul of the new CPC, a criminal procedure Bench Book for criminal trials may improve
consistency of practice and reduce the number of criminglests. Bench Books could be prepared by a
committee of relevant stakeholders and form the basis of ongoing training.

137. Other simple advancements would enhance consistency and gradually normalize the appeals
system. These include: standardized judgment wrifj the use of forms, checklists and templates; greater
access to information about laws, procedures and cases, as well as legal research tools; public outreach and
proactive rollout of new laws; and intensified continuing training for judges. Theserhasigures should be
prioritized. See Recommendations and Next Steps. Should they be monitored over time and found
insufficient, further consideration could be given to more structural reforms to unify the application of law.

g. Integrity in Justice Servicedlvery

138. Integrity and perceptions of it link directly to the quality of decisiemaking by courtsThis section
outlines indicators and European benchmarks which correspond to Indicator 2.6 of the Performance
Framework.

i. Perceptions of Integrity and Reass for Lack of Integrity

139. Stakeholders commonly report that the judicial system lacks integrity in the delivery of justice
services, though the term may mean different things to different individualor judges, prosecutors, and
lawyers, several factors undermined integrity. A striking 89 percent of lawyers, 73 percent of judges, and 77
percent of prosecutors report integrity was primarily undermined by the length of proceedings. However,
more than 50percent of judges and prosecutors also report that poor and-mansparent personnel policy,

426 For the need to conduchtensive continuing training, see the Human Resouf€kapter and for the value of colloquia among
judges, see the Governance and Management Chapter.
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political influence, and inadequate penalties for corruption undermine the integrity of the judicial system. In
comparison to judges and prosecutors, a considigrdligher percentage of lawyers believe all the listed
factors undermine the integrity of judiciafy’

Figure 69: Perceptions of Factors that Undermine the Integrity of the Judicial System among Judges,
Prosecutors, and Lawyers, 203

m Judges = Prosecutors m Lawyers

Sensationalist/exaggerated media reports

ii. Perception ofTrust and Confidence

140. The judicial system is one of the least trusted institutions in SerbkRccording to the Mult
Stakeholder Justice Survey, only 26 percent of the citizens trust the judicial systefigsee70.4° On a
positive note, grceptions of trust have improved, arttlis increased trust was observed in other state
institutions as well, with the exception of health systemusk increased more among court users than the
public, suggesting that experience in using the court systambuild trust (se€igure 71

Figure70: Citizen Trust in Institutions, 2009 and 20%3
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427 Similar views are conveyed in a recent UNDP survey. See Impreksliail Reform through the interéam of Citizens and States

(Judicial Studies Series VolumdJNDP Survey, 2013.

428 Survey QuestionTo what extent did the following factors undermine the integrity of the judicial system in the last 12 months?
{OFES 2F m G2 nx mr wyz2d Fd FffQF RopulHioe Basef @galrgfessohalsdofalarget |y S|
population.Multi-Stakeholder Justice Survey, World Bank MIES2014.

429 Similarly in the Argus Survey 2014, #qent of the general public reported that they do not trust the courts and 71 percent
reported that they do not trust the prosecution service. See Argus Survey, 2014.

430 Survey QuestiorRate the degree in which you trust the following sectors and institstin the last 12 montf?sScale from 1 to 5,

M FTWy23G |G [|Pbdulion bysk: pyblimfal¥sFoeripdpalaiich Multi-Stakeholder Justice Survey, World Bank MISS;

2014.
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Figure7lY / AGAT SyaQ ¢NHzadG Ay GKS {®ENDALY WIZRAOALFE {&8al
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141. A variety of factors undermine citizen trust in the judicial systef@ver 80 percent of respondents
selected length of proceedings, corruption, political influence, inadequate penalties for corruption, and poor
and nontransparent personnel policy as causes for their lack of trust in the judicial system. Over 70 percent
also named content of court decisions, lack of fairness, and the selective initiation of cas&sg(see72.

Severak though notallc2 ¥ (G KSasS FIOU2NE INB gAGKAY GKS 2dzRAOA
NJRS, suggesting that continuedoef to improve performance in line with Chapter 23 standards should
improve trust and confidence over the medium to longer term.

Figure72: Citizen Perceptions of Factors that Undermine Trust in the Judicial System/2013
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431Survey QuestiorRate the degree in which you trust the followsegtors and institutions in the last 12 mort&cale from 1 to 5,

M FWy2{d | 4 | Ropultioh bade: ppbliciotamatzfetpépMatiaviulti-Stakeholder Justice Survey, World Bank MISS,

2014.

432 Survey QuestioriTo what extent did the following factors undermine the trust of the citizens in the judicial system in the last 12
months?Scalefrom1toS Wy 2dG 4 | ff Qs wrQvzaidfeée y2Ropuktoobaseiiplblicdtofal t8deti Sy i Q
population. Multi-Stakeholder Justice Survey, World Bank MIES2014.
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iii. Extent of ReportedCorruption and Use of Informal Means

142. Court users admit that they engage in corruption and other informal means to advance their cases
in the Serbian judiciaryThe data below are likely to vastly undepresent the extent of corruptiof® but
nonethelesgprovides some insights into corruption occurring within the justice system.

143. In the Multi-Stakeholder Justice Survey, 9 percent of court users in misdemeanor cases reported
using informal means to advance their cask civil cases, 4 percent reported ogpt behavior and in
criminal cases, 2 percent reported corrupt behavior.

Figure73: Court Users Who Reported Using Informal Means to Advance their Case, 2009 ant2013

10% — 9%
2% 2% 2% 2% 3% 4%

2009 2013 2009 2013 2009 2013 2009 2013

144, According to the 2013 ACA Court User Survey, around 10 percent of court userstedpibat a

bribe was solicited from thent*®* Among those, 90 percent said the request was made indirectly, for
example by staff who were unnecessarily stalling a process or indirectly pointing out that procedures may be
hastened through the payment ahoney, while the remaining 10 percent were asked openly to pay a bribe.
Court users report reacting differently when bribes were expected. On average, 33 percent of respondents
6K2 F2dzy R GKSYaSt@Sa Ay adzOK | &aAi i duKiljAdS/a INSSRLOZSNIIESF
percent ignored the request, or at least reported so.

145. Bribery of court staff appears to be more common than bribery of judgésnong thosewho

reported paying a bribe to someone in court, 66 percehtespondents paid it to the cauiadministration,

while 17 percent paid it to a judge and 17 percent paid it somebody else (lawyer, expert witness, bailiff etc.).
Again, it is not known SG KSNJ GKS Waz2yYSoz2Reée StasSQ Aa GKS dzZf (A
stakeholders repordd that lawyers and court staff solicit money purportedly for bribes which they do not
pass on.

146. ¢KS 1/} FAYRAY3Ia INB ONRIRfe& AAYATIFINI G2 GKS ¥
Serbia Survey*® In their December 2012 report, 5 percent of respents reported giving a bribe to a judge

433 For example, in theSocial Assessment Survey for Serbaammissioned by the World Bank, only 11 percent of respondents
reported that they paid informally for health services, while 88 percent stated that informal payments are occasional|yorofery
often present in the health system. For more on sogidksirable answering in surveys, see example Rdgarangeau, Lance J.
Rips, and Kenneth Rasinski. 2000. The Psychology of Survey Response. Cambridge University Press. Vetalstdutgedata
reported for the Functional Review are closer to represgg a sense of the picture than police statistics, which capture only those
instances that are reported to authorities and are negligible, or prosecutions and convictions for corruption cases, sveigtnar
rarer. For an analysis of corruption case pessing, se€orruption Policy in Serhitom Black Box to Transparent Policy Making, by
Petrus Van Duyne, 2012.

434 Survey QuestionDid you ever find yourself in circumstances in which you resorted to informal meaade an additional
payment, offered @ A F (1 =  LJdzfc fo §aRe yaul dddeadjudicated more efficienBppulation base: public and business sector
with experience with court caseBlulti-Stakeholder Justice Survey, World Bank MIEF; 2014.

435 Seelntegrity Plan Verification from the Bspective of Court Service User SurvaytiCorruption Agency, 2013 (2013 ACA Court
User Survey).

436 SeeAttitudes of Serbian Citizens towards Corruptiighth Research Cycle, question no. 5, posted at
http://www.rs.undp.org/content/serbia/en/home/presscenter/articles/2014/02/12/presentatieaf-the-eighth-corruption
benchmarkingsurveyin-serbia/.
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in the last three months, but this decreased to 1 percent in June 2013 and 0 by Decembét’ 2a48ever,
bribery to public administrative clerks was much more perva&f/én December 2012, 9 percent of
respondentgeported giving a bribe to a public administration clerk, and this rose to 14 percent in June 2013
and 19 percent in December 2013.

147. Comparing these various reports in Serbia against the experience in the region, Serbia appears to
have an issue with corpption in the court system.In the Transparency International Global Corruption
Barometer 2013, 20 percent of respondents reported that they paid a bribe to the Serbian judiciary, without
specifying the value of the bribe or to whom or it was handed. Bhasworse outcome than the EU11 States.

Figure74: Transparency International Global Corruption Barometer, Percentage of Respondents reporting
Payment of Bribe to the Judiciary System, EU and EU11,%914
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percent of respondents paid a bribe to the judiciary (over the last 12 months)

148. In addition to basic bribery, other

2013 ACA Survey, 19 percent of all court usé
surveyed reported that they had tried to affect
some procedure in court through informal
OKIFIyyStazr adzOK |a WL
staff. 10 percent of court users admétl trying [
to affect content of court decision. Theli
remaining 9 percent reported trying to influences
the proceedings in some way. >

149. Gift giving is also reported a@ be a
common practice In addition to reports of
bribery, the ACA Court User Survey found that i€ Mito, submitted by an entrant to the Justice

additional 22 percent of service users said thgf™Petition, World Bank MDTESS, 2014.

GKSe KIFIR 3IAQSYy 3IATFha 2F GKSANI 26y | OO2NR | Gobf S| ai
63 R2ySQT +Fa | (2184 2F 3INIGAGAZRS F2NJ GKS WFL g2 N

150. Attempts to unduly influence the judiciary come from a range of sources and via a range of means.

437 Similarly 5 percent of respondents reported giving a bribe to a prosecutor, but this decreased to 0 iantlibecember 2013. 3
percent of respondents reported giving a bribe to a lawyer, but deisreased to 1 percent in June 2013 and 0 in December 2013.
The period is too short to discern any longerm trends of bribery in the judiciary.

438 These figures refer to administrative clerks across all of Serbian institutions, not just those in idouréser, they provide some
indication of the prevalence of corruption at clerk desks, and the perceived relationship between clerks and users of eyavernm
services in Serbia.

439 Transparency International Global Corruption Barometer 28&asures thedirect experiences of bribery and details views on
corruption in the main institutions across 107 countries via a survey of more than 114,000 respondents.

440 For further discussion of rules on gift giving, see the Governance and Management Chapter.
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In the Mult-Stakeholder Justice Survey, judges and prosecutors were asked about situations iramvhich
individual tried to resort to informal means to affect their wdfk,although the same questions were not
posed to court staff and lawyers to enable a comparison.

151. In 2013, the most common sources identified by judges were employees of the court, lasyyerd
politicians. The experience was similar for prosecutors who reported that the most common sources of
dzy RdzS Ay Tt dzSyO0S 6SNB fl geSNEY LR{AGAOAIYyazZ yR 20
SYLX 28S8SSaQ | YR Wthesé actdrbldeek todnfrBrigsSjddded on dihiit-olvn initiative, or act as
intermediaries.

Figure75: Share of judges who report the following sources as having attempted to resort to undue means
to affect their work, 2013
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Figure76: Share ofprosecutors who report the following sources as having attempted to resort to undue
means to affect their work, 20133
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152. Ininterviews, several stakeholders also noted the prevalence of-selfisorship in decisiomaking
among judges and prosecutorBy its nature, selcensorship is not induced by a specific exertion of
executive power but is exercised on the discretion of a judge and prosecutor in an environment where

441 Data received from judges and prosecutors are thought to be underreported and somewhat imprecise, given the sensitivities in
2001 AyAy3 GKS AYyF2NXIGAZ2Y D a | NBadA 6 GKS W23GKSNDouti S3I2NE
staff and lawyers, so a comparison cannot be made between groups.

442 Survey Question: Multiple choice;hw tried to resort to informal means in order to affect your woRdpulationbase:Judges

who claimed to find themselves in a situation in which some tried to resort to informal means to affect their worklulti-
Stakeholder Justice Survey, World Bank MIE$2014.

443 Survey Question: Multiple choiceyho tried to resort to informal means in order to affect your womkGpulation base:
Prosecutors wh claimed to find themselves in a situation in which someone tried to resort to informal means to affect their work.
Multi-Stakeholder Justice Survey, World Bank MIE32014.
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judicial independence is not fully realized. The Functional Review was unable to mémsastent of such
selfcensorship.

153. Ly NBtlFGA2y G2 Lidzi FT2NBF NR (2

6SNE W2iKSNRZ

iKS YStya

I FFSO
LJ2 £ A ( &dD préseciitofsT thedriesh® BeXe polifeh infludhdeBthréats d

YR W2 peicéNdD iidged and 10 percent of prosecutors reported offers of gifts, and 8 percent of

reporting judges and 6 percent of prosecutors reported pecuniary compensation.

Figure77: Share of judges who report the following means were offered to affectitheork, 201344
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Figure78: Share of prosecutors who report the following means were offered to affect their work, 2613
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154.
prosecutors are more sophisticated, whileimple bribery may be more common among court staffhe

Though a limited sample, the survey may suggest that attempts to influence judges and

/1 F+yYR GKS hYodzRaYlyQa

155.
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Looking forward, recent acrosthe-board cuts to the nominal salaries of state employees may

increase the prevalence of corruption in court particular, spikes in petty corruption may be expected, as
lower-paid court staff may seek informal means to recoup lost wages.

iv. Perceptions of Corruption

156.

There remains a perception of widespread corruption within the Serbian judici&y. percent of

the citizens, 41 percent of judges and 52 percent of prosecutors report that corruption is present in the

444 Survey Question: Multiple choicehat was the meansPopulation base: judges who claimed to find themselves in a situation in
which someone tried to resort to informal means to affect their wavkilti-Stakeholder Justice Survey, World Bank MIS32014.

445 Survey Question: Multiple choic&hat was the mans?Population baseprosecutors who claimed to find themselves in a
situation in which someone tried to resort to informal means to affect their wfklti-Stakeholder Justice Survey, World Bank

MDTFJSS2014.

166



Part 1: External Performance Quiality of Justice Services Delivered

judiciary**® (seeFigure 79. Businesses also report that corruption creates an obstacle to their operations.

157. However, perceptions of corruption are improvingn 2013, the percentage of those who reported
that corruption is present in judicial system decreased across all groups. However, a substantially greater
decrease was reported among judges and prosecutaa among lawyers and court uséféAs a result,

views among stakeholders about the extent of corruption became divergsriigure 8@ndFigure 81

below show!®

Figure79: Perception of Corruption in the Judiciary among Judges, Prosecutors and Lawg@08, and
201349
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Figure80: General Perception of Corruption in the Judiciary, 2009 and 2813
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446 However, there is a significant discrepy regarding the perceived degree of its presence. While the majority of the citizens
report that corruption is present to a considerable degree, only 3 percent of judges and 2 percent of prosecutors cortciéde tha
O2yaARSNIo6f SO ¢ KsSre somenhad ditieDto thiSNIDDurdiugerd.

447 Similarly, the percentage of respondents who reported that corruption undermined the integrity of the judiciary also ddcrease
since 2009 by 14 percent among prosecutors, by 9 percent among judges, apetneit among lawyers.

448 Meanwhile, 27 percent of citizens and 22 percent of business representatives reported that corruption is present to a great
extent.

449 Survey QuestiorWas there corruption in the judicial system in the last 12 months? Scal€hére was no corruption, 2=To an

extent, 3=To great extenfPopulation vase: legal professionals total target groMulti-Stakeholder Justice Survey, World Bank
MDTFJSS2014.

450 Syurvey Questiorin your opinion, how present is corruption in judicialey@Scale from1to51 I'Wy2dG +Fd £ € Q | yR
RSINBSQT ™M |yR HIGKSNB A& y2 Popukhdizblise: pupliEnd musimegsRectpr totaKt&des A &
population.Multi-Stakeholder Justice Survey, World Bank MIES2014.
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158. For citizens, the judiciary is second only to the health system as the institution most affected by
corruption “*}(seeFigure 8). These are the only two institutions where the majority of citizens report that
corruption is present to a considerable degree.

Figure81: General Perception on the Presence of Corruption in State institutions, 2009 and*2013
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159. In comparison with the EU, EU11, and its neighboring countries, Serbia appears to have a problem
with corruption. ! OO2 NRAY 3 (2 GKS ¢NIyalLlk NByOe LYGSNYyFGaaAzyl
ranks 729 out of 175 countries. In comparison to th&EL, Serbia has the second highest rate of perceived
corruption, second only to Bulgaria and on par with Lithuaniafsgere 8% ® { SNDB Al Qa 2dzRA OA |
worst in comparison to neighboring countries in the region, including both EU an&dorembers.

Figure82: Transparency International Global Corruption Barometer, Perceptions of Corruption in Serbia
and the EU11, 2013
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451 The share of citizens who report that corruption is present in judicial system decreased from 58 percent in 2009 to 5limpercen

2013. Meanwhile, the percentage of those who report that corruption is present in the health care system increas&8 frercent

to 59%.

452 Survey Questiortlow present is corruption in the following sectors and institutiBogle from 1 t&,m Wy 24 G Ft € Q I
INBFG RSANBSQT m yR HTiKSNB A& Popalatich Py piablitbthl 2ayat papulatioft.Rultip ' G K S
Stakeholder Justice Survey, World Bank MIS$2014.

453 Transparency International Global Corruption Barometer, 2013.
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Figure83: Transparency International Global Corruption Barometer, Perceptions of Corruption in Serbia
and the Neighboing Countries, 20134
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160. The World Justice Project Rule of Law Index 2014 examines perceptions of corruption in both civil
and criminal case$® In civil cases, Serbia scores 0.40 and ranks behind all EU11 countries, and second only
to Albania as the worst in the region. In criminal cases, Serbia scores 0.41 and rankslastcoompared to

the EU11, after Bulgaria, and seceladt in the neighbong region, after Albania.

Figure 84: World Justice Project, Perception that Civil System is Free of Corruption (1 = no corruption),
Serbia and EU and EU11, 26°f4

country score (€1)

Figure85: World Justice Project, Perception that Criminal System is Free of Corruglienno corruption),
Serbia and EU and EU11, 2674
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454 Transparency International Global Corruption Barometer, 2013.

455 The 2014NJP Rule of Law Indmeasures how the rule of law is experienced in everyday life in 99 countries around the globe,
based on over 100,000 household and 2,400 expert surveys worldwide. The set of countries surveyed did not include &aaakia, L
and Lithuania, Ireland, Cysuor Montenegro.

456 The World Justice Project, Rule of Law Index, 2014.

457 The World Justice Project, Rule of Law Index, 2014.
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161. Similarly, in the ife in Transition Surveys® Serbia is ranke®0" out of the 29 Central and South
Eastern European CountriesAround 6 percent of respondents in that survey reported that unofficial
payments are usually or always needed in civil courts. This compares to 5 percent in Slovenia, 6 percent in
Croatia, 7 percent in FYR Macedonia, 8 percent in Bulgaria, and 10 percent in Romania.

162. Lastly, according to th&usiness Environment and Enterprigerformance Survey (BEEPS), around

6 percent of firms reported that bribery is frequent in dealing with court¥ The BEEPS shows a significant
improvement in perceptions of corruption since 2008, although not quite approaching EU11 levels (see
Figure 86.

Figure 86: Unofficial Payments, Percentage of Firms Stating that Bribery is Frequent in Dealings with
Courts, 2008 and 201%®
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v. Judicial Independence and Perceptions of Judicial Independence

163. Arange of legal safeguards exists to protect the independen€éhe judiciary. Further reforms are
underway to remove vestiges of dependence, including the removal of the Parliamentary approval of
appointments?6!

164. Notwithstanding the legal protections, a significant portion of judges and prosecutors report that
their system is not independent in practicéAround 5 percent of judges and 33 percent of prosecutors
report that the judicial system is not independefit.

165. Lawyers and court users are even more skeptical of the independence of the judickgund50

percent of the members of general public and business sector, and 56 percent of lawyers report that judicial
system is not independertf®> Among the general puic and business sector, those with recent court
experience are more likely to consider the judiciary not independent. Discouraging as this may be, court
dzA SNEQ LISNOSLIiA2ya KIFI@S I OhGdzartfte AYLNROSR aAAYyOS H.

458 The Life in Transition survey is carried out by the EBRD in collaboration with the World Bank. Around 39,000 housel®o8#s acros
countries, predominantly from the former communist east, were surveyed regarding how transition has affected their liveseand

asked about their views on democracy, the role of the state, and their prospects for the future. Data is from 20HbleAaail
http://www.ebrd.com/pages/research/economics/data/lits.shtml

459 The EBRWorld Bank BEEPS is a joint initiative of the European Bank for Reconstruction and DevelopntieetVsiodd Bank.

The 2013 BEEPS sample for Serbia included 360 firms.

460 BEEPSNorld Bank2013.

461 For further discussion, see the Governance and Management Chapter.

462 Further, the share of judges who report that system is independent has decreased bgehtpsince 2009, while the share of
prosecutors who report that the system is independent has decreased by 10 percent. This may be explained by the increased
ydzYo6SNJ 2F 2dzR3ISa FyR LINRP&SOdzi 2 NE ¢ K2 LILIZ2 N A QRdDlcahc@iie akioyt thatk S 4 dz
process. To the extent that independence is s state of mind, the perception is itself telling.

463 Respondents to the Argus Survey 2014 were even more pessimistic. There, only 12 percent of the general public repdréed that t
judiciary as independent from political influence and the influence of interest groups. See also the section below on peraéptions
impartiality and fairness.
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Figure87: General Perception of Independencé dudicial System, 2009 and 2043
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Figure88: Perception of Independence of Judicial System among Judges, Prosecutors and Lawyers, 2009
and 20136%°
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166. WdzRISazX LINRPAaASOdzi2NBR FyR flFg@8SNRER LRAyG G2 | N
independence The majority of judges, prosecutors, and lawyers expressed the belief that the media,
politicians and political parties are the most responsible for jeopardizing the independence of judicial
system, but other institutions have their share of respongibdis well. More than 35 percent of judges and
prosecutors argue that specific ministries and the government jeopardize the independence of the judiciary.
The general public also report that the influence of political parties impedes independence and .{&fbr
interviews, stakeholders reported several methods through which independence is undermined, most
notably politicization in the appointment and promotion processes for judges and prosecutors, as well as
commentary by government officials and influeitfigures in ongoing cases.

167. ¢KS Hnamn 22NIR 902y2YAO C2NUINMAYy DI 2P 8 KD A PYAISE &
out of 148 countries for judicial independencalith the exception of the Slovak Republic, Serbia lags
behind all EU Member Statesmid nhorEU neighboring countries in the regidrhe results are similar in the

464 Survey QuestionTo what extent was the judicial system in Serbia in the last 12 months truly independent from the executive
authorities-LJ22 f AGAOaK {OFLtfS 2F m (G2 nX m ' Wb2d AYRSLISYRSPUSEN vl WY
base: pulic and business sector total target populati@ource: MultiStakeholder Justice Survey, World Bank MIE32014.

465 Survey QuestionTo what extent was the judicial system in Serbia in the last 12 months truly independent from the executive
authorities-LJ22 f AGAOaK {OFLfS 2F m (G2 nX m ' Wb2d AYRSLISYRSPUSEN vl WY
base: legal professionals total target populati®ource: MultiStakeholder Justice Survey, World Bank MIE$2014.

466 See Inpressum,Judicial Reform through the interaction of Citizens and States (Judicial Studies Series VAINDPIFurvey,
550SY0SNE Hnmod C¢EKBSWBYRPNE GNR @S&AYiKIdGl & (KS aSy-iS¥Sydit QKI ¥S|
to superficially satisfy the requirements of EU integration, but in fact designed as a vehicle for securing political corntr® ove
judiciang @

467 The Global Competitiveness Repadsesses the competitiveness landscape of 148 economies via over 15,000vExX@pinion

surveys with 15,000. Its definition of independence includes influences on judicial dawiglong from members of government

and firms.
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2014 Bertelsmann Transformation Rule of Law Iff&where Serbia ranks last behind the EU11 with a
score of 6.0 out of 10 for judicial independerfée.

Figure89: WEF GlobaCompetitiveness Report, Judicial Independence in the EU, EU11 and Serbid/2014
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vi. Perceptions of Impartiality and Fairness

168. Perceptions of fairness diverge depending on perspecti@aly 52 percent of the public and around

60 percent of business representatives consider jtidicial system to be fair. This view isngistent across

court usersnhon-users, and lawyers alike. In the Argus Survey, the view was even more pessimiste, wher
only 11 percent of the general public reported that they consider the judiciary to be impHttial.
Nonetheless, about 80 percent of judges and prosecutors evaluated the system as fair. On one positive hand,
court users with experience in court cases eadduthe fairness of theiown trial more positively than the
fairness of the judicial systein general (Se€igure 9).

Figure90: Public Perceptions of Fairness of the Judiciary, 2013
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with court without court with court without court
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468The. SNI St aYlFyy { GA TG dzy (BT analgzdklagdieFaRidids the duality of defBcaiarket economy and

political management in 129 developing and transition countries. It measures successes and setbacks on the path toward a
democracy based on the rule of law and a socially responsible market ecohtipy/\/ww.bti -project.org/index).

469 The lowest score in the EU11Hsingary, which scored 7.0. Romania, Bulgaria, Croatia, Latvia, and Slovakia scored 8.0. Lithuania,
Slovenia, Poland, and Czech Republic each scored 9. Estonia received top marks WitB B A | Q& & 02NB 2F c dy
unchanged since 2009.

470WEF GloblaCompetitiveness Repp#014.

471SeeArgus Survey2014.

472 Survey Questiorin your opinion, how fair was the judicial system in the last 12 months (28t3)@ from 1 to 4: 1=very unfair, 2
=mainly unfair, 3=mainly fair, 4= very fatopulation base: total target populatioMulti-Stakeholder Justice Survey, World Bank
MDTFJSS2014.
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Figure9lY t SNOSLIiA2Y 2F CFANY*8aa Ay [/ 2dz2NL | AaSNRa /| &48:
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169. Naturally, the evaluations by court users were biased by the outcome of the judgment in their
case?’* However, the majority of those for whom the judgment was not in favor still evaluate the trial as
fair, and around 20 percent as fully fair (deigure 92 Interestingly, court users who were seffpresented
regarded the process in their case to be fairer than those who engaged an attdtney.

Figure92: Perception of Fairness vs. Outcome of Judgment, 26713
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170. Perceptions of fairness are improving among the public and court us&hile the majority
expressed more negative than positive perceptions in 2009, the trend reversed by 2013. Still, most reported
GKS aeaidsSyYy Fa 2yfté WwWLI N3eéFguref33.AANMbBng pidfedsiosal) judged afd WT d
prosecutors reported that fairness is deteriorating, while lawyers were more positivd-{gage 93.

473 Survey QuestionNotwithstanding the outcome of the court proceedings, what do you think of theirfst&tnce proceedings
themselves? Did you havearftrial? Scale from 1 to 3: Fully, mostly,. iopulation base: public and business sector with experience
with court casesMulti-Stakeholder Justice Survey, World Bank MIE32014.

474 This bias has been accounted for throughout survey results regamtéhe Review.

475 Stakeholders suggest that this difference is more likely to be due to low public trust in attorneys and attorney behaaids tow
clients, rather than a reflection on the conduct of the judiciary.

476 Survey QuestionNotwithstanding theoutcome of the court proceedings, what do you think of the-firstance proceedings
themselves? Did you have a fair tri&l€ale from 1 to 3: Fully, mostly,.iRopulation base: public with experience with court services.
Multi-Stakeholder Justice Sury&yorld Bank MDTFESS2014.
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Figure93: Public Perception of Fairness of the Justice System, 2009 and*?013
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Figure94: Perceptions of Fairness among Judges, Prosecutors and Lawyers, 2009 arféf2013
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171. There is also considerable variation in perceptions of fairness among case types and court tgpes.

civil and criminal cases, perceptions of fairness improved with mespondents evaluating the system as
WF¥dzA £ &8 FFEANR® |1 26SPHSNE (GKS LISNOSLIiA2ya 2F Tl ANYySa
LISNDODSy G 2F O2dzNIi dzaSNE SELINBaaSR (KSe NBOSA@SR |
number dropped to 73 percent in 2014. Also, there was a pronounced increase in court users expressing the
view that they did not receive a fair trial in misdemeanor courts, regardless of the outcome. Misdemeanor
Courts should closely consider why theNge@ Q LISNOSLIiA2ya FStt RNIYFGAOK
light of their reforms, innovations and considerable donor support.

477 Survey Questionin your opinion, how fair was the judicial system in the 2009 / last 12 months (2848 from 1 to 4: 1=very
unfair, 2 =mainly unfair, 3=mainly fair, 4= very fdhopulation base: public and businessteedotal target population.Multi-
Stakeholder Justice Survey, World Bank MIE$2014.

478 Survey Questiorin your opinion, how fair was the judicial system in the last 12 months (2@t3)@ from 1 to 4: 1=very unfair,
2=mainly unfair, 3=mainly fair, 4=very faRopulation base: legal professionals total target populatigiolti-Stakeholder Justice
Survey, World Bank MDTBS2014.
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Figure9sY / 2 dzNJi | aSNRa 9@t fdztr GA2y 2F CFANJ ¢NRFEfZ yz2i
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172. ' GGAGdzRSEa (261 NRa FFANYySaa KFE@S + aix3ayAFAiAolyi
against the decision in their caséAmong court users who received a decision that was not in their favor but
continued to report the trial to be fair, onl§ percent of the public and 6 percent of business sector filed an
appeal. However, where court users reported the trial to not be fair, 63 percent of the public and 63 percent
of business sector filed an appeal. The response of court users to perceifgchess is rational, but it also
highlights how improvements in perceptions of fairness can reduce appeals and improve quality and
efficiency

173. Overload and poor organization were reported to be the most responsillle majority of judges,
prosecutors, ad lawyers agree that the primary reason for unfairness lies here. Prosecutors are increasingly
concerned, and in 2013, 25 percent more prosecutors named overload and poor organization as the reasons
for insufficient fairness in the judicial systéff Thishighlights the positive relationship between efficiency

and quality¢c A YLINR @SYSyia Ay GKS {SNbhAlLYy 2dzZRAOAI NBEQa ST
services in the view of those practicing in the system.

174. Politicization and corruption were alsccited among the primary reasons, but stakeholders
diverged in their emphasis on this poinMore lawyers and court users than judges and prosecutors cited
politicization and corruption as influencing factors in unfairness. Also, the percentage of nanrimgtion
somewhat decreased among all three groups (Biggire 96.

479 Multi-Stakeholder Justice Survey, World Bank MISER2014.

480 The survey did not seek explanations for why overload and poor organization cause unfairness. In interviews, stakeholders
NELR2NISR (KIFd 2@SNIf2FR NBadzA (& Ay GKS aStSOGADS | abiheh O G A2y
Oras G2 SAGKSNI GKS G2L) 2N GKS o62GhG2Y 2F (KS LWAtSTE RSIWSYyRAy3
NBadzZ Ga Ay dzyS@Sy LINI OGA0Sas sKAOK LINPRdAzOS dzy FI ANy & awkich ¥ 2 NJ O
2dzR3IS GKSe 3ISiQo
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Figure96: Reasons for Unfairness Cited by Judges, Prosecutors and Lawyers'$2013
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175. Socieeconomic status was also often cited as a reason for unfair treatmeé@.percent of judges,
22 percent of prosecutors and 40 percent of lawyers reported that the public is treated unequally by virtue
of their socioeconomic status.

176. Laws are also perceived to be part of the unfairness probldviore than onethird of judges ad
prosecutors, and 45 percent of lawyers named the poor legal provision as a source of unfairness. In
particular, based laws were identified as a cause of unfairness, and a significant number of judges,
prosecutors, and lawyers in the survey reportedtthafair and biased laws negatively affected the fairness

of the judiciary systemThis should give some food for thought to the various working groups drafting laws,
including to their composition and consultation mechanisms. Overcoming these perceptialtsimprove
opinions of the justice system more broadly while creating more-ibufor laws to be implemented
effectively (for a further discussion on lanaking, see section above).

481 Survey Question: Multiple choice; most often selected rea@¥hat is the chief reason why you did not grade fairness of the
judicial system as totally fairPopulation base: legal professionals who did not evaluate fairnetssthe highest gradeMulti-
Stakeholder Justice Survey, World Bank MIS$2014.
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4. Access to Justice Services

Chapter Summary

1. Lack of affordability is the most serious barrier to access to justice services in SeCioiart and
attorney costs represent a significant proportion of average income in Serbia. Pursuing even a simple case is
unaffordable for manyCitizens do their best to avoid the courts: nearly 63% of the general public reported
that, if they had a dispute which they thought should be settled in the court, they would decide against
pursuing it; and fear of costs was the most common deterré€ntea half of recent court users surveyed
considered the courtelated costs in their particular case to have been excesSie.schedules for court

and attorney fees are also quite complex, so court users struggle to estimate likely®osts

2. Lack of affordallity of justice services also causes a drag on the business clin@verone-third of
businesses with recent experience in court cases reported that the court system is a great obstacle for their
basic business operations, and an additional 30 percepbnted that courts are a moderate obstacle.
Businesses also report that the courts are becoming increasingly inaccessible to them due to high court and
attorney fees. Small businesses face particularly challenges in navigating the court system, indéfjding h
costs, cumbersome processes, lengthy delays, inadequate enforcement, and constantly changing legislation.

3. On further examination however, it is not absolute costs to users but perceived value for money
which undermines access to justicAlthough cour users complain about costs (and rosers report that

costs deter them), the Mukbtakeholder Justice Survey found that recent court users who were satisfied
with the quality of services delivered were far less likely to consider the costs to be gr¢€&sEhese data
therefore suggest that improvements in quality and efficiency in service delivery could improve access to
justice, by increasing the perceived value for money for potential court users, while also improving user
satisfaction.

4. Attorneys play an important role in helping court users to navigate the system, but their fee
structure is inconsistent with European practice and creates perverse incentives which undermine access
to justice and efficiency and quality and service delivef§.Selfrepresented litigants struggle to proceed
alone without lay formats, checklists or practical guides, and unsurprisingly therefore, they are less likely to
succeed. Attorneys are paid per hearing or motion, which encourages protracted litigation. Fees are
awardal based on a prescribed Attorney Fee Schedule, which prohibits from charging less than 50 percent
of the rates prescribed. This arrangement is out of step with European pra&ticeS ND A  Qa LINB & ON
are also highly inflated and unrealistic, and iragiice many attorneys charge less than the mandatory
minimum because rates are beyond user willingness to pay.-@mieinted attorneys (known as @fficio
attorneys) may be appointed for indigent clients but there are concerns regarding the mechanitmifo
selection and a lack of quality control.

5. A court fee waiver is available for indigent court users but its implementation is haphazard,
resulting in inconsistent access to justice for the indigeftere is very limited understanding among the
public of the court fee waiver program. There areguidelines or standardized forms for judges who grant a

482 There is also a cap on court fees, which distorts incentives by encouraging court users to pursue unmeritorious cldims in hig
value cases.

48375 percent of court users who reported low quality of services also reported that the costs were excessive; while ther®9 perc

of court users who reported that quality was high did not consider the costs to be excessive.

48471 percent of citizens with eot experience found attorneyelated costs to be one of the most insurmountable barriers to access

to the judicial system.

485 Mandatory minimum fees have been found by the European Court of Justice to violate the EC Treaty. Further 42 of the 47
countries nonitored by CEPEJ allow free negotiation between lawyers and clients.
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waiver and their decisions go unmonitored. Stakeholders report that some Court Presidents informally
discourage their judges from waiving fees, as faesa source of revenue for courts. Waivers may improve
access to justice in some areas but without data its impact cannot be monitored.

6. Legal aid programs are provided by an incomplete patchwork of services across the country.
Municipal Legal Aid Centercover around on¢hird of the country and around onkalf of{ SNB A I Qa
population Yet, most citizens are unaware of any free legal services that might be provided in their
municipality.

7. Reforms are currently underway to expand legal aid in linéttwEU practice by providing both
WLINAYEFNE €£S8S3aFf FARQ 6fS3IALf AYF2NXNIGA2Y YR LINBfAY
poor and certain vulnerable groupsihile the aims of the reform are admirable, there remains a high risk

that thS&S a4 fA1S 2GKSNJ NBF2N¥a Ay NBOSyd &SI Na
implications are not carefully planned or if implementation arrangements are weak. Despite several years of
deliberation in working groups, there remain somencerns with the latest draft of the law. The current

draft creates a bias in favor of secondary legal aid, to be provided predominantly by attorneys, while doing
little to encourage primary legal aid, which would be provided by CSOs, municipal legattaid,cand law
faculties. Yet, theféicient delivery of primary legal services is likely to have the greatest benefit in terms of
increasing access to justice for the largest numbers of Serbian citizens and could be delivered at much lower
unit costs. t will be important to ensure that primary legal aid is adequately funded and delivered
consistently throughout the country. Meanwhile, proposals for secondary legal aid could be considered
more cautiouslyA Fee Schedule will also need to be developedhercompensation of service providers

for both primary and secondary aid. Based on previous analysis, the fees for these services should be far
lower than the current Attorney Fee Schedtf&Quality assurance mechanisms will also be required and

this is another area of high implementation risk.

8. Recent legislative amendments seek to promote mediation but there are significant
implementation challengesDue in large part to previously faileéforms, there is limited awareness of
mediation among judges, attorneys, court staff, and court users. Among those who are aware of mediation
services, few report it to be a useful means of dispute resolution. A significant outreach initiative to potential
court users will be required, along with intensive training for judges, prosecutors, lawyers, and court staff.
Further incentives should be built in to the institutional framework to encourage the use of mediation and
integrate it into the court system.

9. Awareness of law and practice is limited, even among professiondlsdges, prosecutors, and
lawyers struggle to conduct research and keep abreast of new legislation, cases, procedures, and practices.
Before 2014, the only legal databases with consoliddégislation were maintained by private companies

on paid subscription basis. Few courts publish their court decisions, so access to these even among judges is
very limited. On a positive note, the Official Gazette recently launched a free online datavaséhis

should improve access to legislation. Efforts to raise awareness and build the capacity among professionals
to conduct legal research could reap significant rewards in terms of consistency of practice across the
jurisdiction.

10. Among the public,awareness of law and practice is even more limiteGontinuous changes in
legislation and scarce outreach of reforms combine to prevent the public from understanding their rights
and obligations, or how to uphold them in court. Businesses report that actesawsg and frequent
changes in legislation and regulatioms causes uncertainty that affects their business operatioAs.
significant injection of outreach and awarenesssing of legal reforms among the public, particularly among
potential court uses, is required. Existing court users also struggle to access information related to their

486 Further analysis will be required to ensure that service delivery arrangements provide sufficient incentive fqudiigghservice
delivery without inflating costs or creating distimns in the market.
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own case. Examples exist in Croatia and elsewhere of court portals which could be applied in Serbia to
enable court users to access information related to their gasemanner consistent with privacy laws.

11. Women experience the judicial system differently from men in a few way$omen report more

than men that justice services are inaccessible. More often than men, women find attorney fees to-be cost
prohibitive. Women are also more likely to experience barriers to access to justice and inefficiencies in
justice service delivery because they are more likely to be parties to certain types of cases, such as custody
disputes and gendébased violence, which exhibit spiic problems relating to procedural abuse and delay.

12.  Equality of access for vulnerable groups poses speci S
challenges.The majority ofcitizens surveyed reported that the judiciar
is equally accessiblegardless of age, socgconomic status, nationality,
disability, and language. However, those citizens who are over 60 y
of age, live in rural areas or have the least amount of etioidind the
judicial system particularly inaccessible, suggesting that target
interventions are warrantedIndividuals with intellectual and menta
health disabilities experience serious disadvantage through the pro¢
by which they are deprived of &ir legal capacity. Members of the Ro
community, refugees and internally displaced persons also report &
awareness of their rights, as well as concerns regarding fair treat
before the courtsFor these groups, there is a case for strengthening
dissemination of information to relevant CSOs and community leag
about the functioning of the judiciary and basic legal righthe
experience of the LGBT community is slightly different: though tt&ex GfSY {OSiGf 240
appear more than the abovementioned groups to be asvaf their legal ;0. submitted by an entrant to
rights, they remain deterred from filing cases due to fear of reprisal and justice Competition, World
perceived discrimination. Bank 2014

a. Introduction

13. The focus of thisChapterof the Performance Assessment is on access to justice services, including
relevant financial, informational, and geographic barriers to such acc®ésThe EC emphasizes the
importance of enhanced access in justice system refama relevant European staadis discussed below

detail how effective access requires a fair and speedy trial, certain and swift enforcement procedures, access
to legal representation, and the promotion of alternative dispute resolution mechanisms.

14. Access to justice is also an economic development concern, as constraints on access to justice
appear to create a drag on businessésound onethird of business sector representatives with experience
with court cases reported the judicial system to bgraat obstacle for their business operations and 30
percent as moderate obstacle (sE@ure97).48

®7Ly fFe& GSNyaxr wedaidiroSQ Aa 2FGSy LISNOSAGSR a | oNRBRSNI O2
formal mechanisms to encompass concepts such as human rights protection and social justice. It mefgralscaccess to non

judicial bodies, such as ombudspersons, or to grievance and complaint mechanisms related to the delivery of governmesnt servic
Those broader concepts, important as they are, fall outside the scope of the Review.

488 Representatives afompanies without experience with court cases are less likely to assess the court system as an obstacle to their
business operations, but even in this case 14 percent consider the judicial system a great obstacle for their businémssopect

20 perent as moderate obstacle
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Figure97: Reported Extent to Which the Judiciary is an Obstacle to Businesses;2013
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15. In comparison with the rest of Europe, Serbia appears to have a problem with access to justice.

l O0O2NRAY3 (2 GKS 22NIR WdzadiAO0S tNprp2SOiQa wdA S 27
non-EU neighboring countries in terms of accessibditg affordability of the civil justice system (see graphs
below).

Figure98: Access and Affordability of Civil Justice, EU, EU11 and Serbia, WJP Rule of Law Index, 2014
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Figure99: Access and Affordability of Civil Justice, Regional Countries $exdbia, WIP Rule of Law Index,
2014
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16. As demand for access to justice services may be unlimited, prioritization is therefore important.
ThisChapterviews access via a series of dimensions, such as geographic, informational, and financial. Within
that frame, thisChapterfocuses on core needs that would address the most significant barriers to access for
the poor and vulnerable groups while meeting minimum European requirements.

17.  Access to justice can be challenging to measure in thaeguires investigtion beyond the data
GKFG FNB F2dzyR WAY GKS aeadsSyQ:r FyR O2yaARSNMA oF N
is important to capture the experiences and behavior of those who typically do not make it into the
system?® To do so, the Réaw complements the statistical data found in the system with analysis from
secondary sources, robust surveys, focus group discussions, and extensive interviews and field visits. The

489 SeeMulti-Stakeholder Justice Sury@p14.

4% For a discussion on the need for targeted research on access to justice issuPstlse¢o Justice: A Past, Present and Future
Roadmap Centre for Empirical Legal Studies, University College London, 28d&lsdPaths to JusticalVhat People Do and Think
about Going to LawHazel Glen, Hart Publishing, 1999.
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Chaptera SS1a G2 laasSaa GKS aeaidSy Tih®Qdn aveyageddgrbighicitizeny S R
experiencing a justice problem, and weighing whether the courts offer a pathway to séive it.

Box13:; What Deters People from Using Court Services?

According to the 2014 Access to Justice Suye#izens do what they can to avoid the court systeMearly 63 percen
of respondents indicated that, had they had a dispute that they thought should be settled in court, they
nevertheless decide against pursuing it or would seriously consideoimaf sb.Court and lawyer costs, concerns abq
likely delay in court proceedings, and lack of trust in the judicial system are the primary reasons cited as (
individuals from using court serviceln the 2013 MultiStakeholder Justice Survey, memrsh of the public with
experience in the court system cited similar concerns with access to justice.

Figure100: Reasons Why Citizens Would Not Take a Dispute to Court, 2013*
High costs (lawyer, court fees)illlEN 659
Court proceedings would last too long 49%
I do not trust the judicial system in general 22%
Corruption 17%
| d'ont t like to go to court 16%
This would take up too much of my time 11%
| do not expect a fair decision 9%
Stress/ conflicts 5%
Complicated procedure! 3%
It would be difficult to collect informations| 3%
The court is too far from my place of residence 3%
The judgment would not be implemented anyway 2%

*Access to Justice Survey, World Bank MISF, 2014

Notably, members of the public with court experience expressed greater concern with nearly every aspect of
accessibility than those without court experienc&his suggests that improving access to justice requires going be
merely demystifying cats or raising awareness about access to court services. Rather, it requires effort
substantively address the barriers actually experienced by court users. Each of the reasons that citizesEtsed
in thisChapter

Figure101: Reasons Citeldy the Public for Why Courts are Inaccessible, 2013*

71% 61% _ _ ,
58% E10 m With experience with court cases
T Without experience with court cases
26% 239
Attorney-related Court-related costs Access to Geography - F|nd|ng way and
expenses information distance of the  moving around the
courthouse courthouse?

*Multi -Stakeholder Justice Survey, World Bank MIEY,; 2014

491 Perspectives on access to justice routinely differ among individuals inside the system (such as judges and court saff), thos
working with the system (such as lawyers), and those outsidEait. example, the 2013 MulStakeholder Justice Survey found
differences between the perceptions of accessibility between judges/prosecutors, in excess of 80 percent of whom ratedrhe syste
as accessible, and the public, with a less than 60 percent rating for accessibility. However, individuals within theayttalarly

judges and prosecutors, may not be well placed to assess the access to justice. The latter became familiar with the dystem an
seasoned to its idiosyncrasies. They are not experiencing the system as a user, hence the need to gather data &oarahe g
population.
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b. Affordability of Justice Services (Financial Access to Justice)

18. This section assesses system performance against the agreed indicators and standards outlined in
Indicator 3.1 of the Performance FrameworlAs financial access is a particular concern in Serbia, several
indicators are measured.

19. Financial access to theoart system is the largest barrier to access to justice for most Serbi&wsx
14 below gives an indication of average total costs for court users in 2013.

Box14: How Much on Average Do Court Users Pay?

Misdemeanor Cases 150EUR
Civil Cases 550EUR
Criminal Cases 550EUR
Cases involving business representatives 1,800EUR

Average total costs as reported by court users inMhti-Stakeholder Justice Survey 2013 including all court f
flrg@8SNRQ FSSasz yR (NI @St O2aitax odzi y2d Ay Of dzRA

4]

—

20. On further examination, however, it is not absolute costs but perceived vafoe-money which
RNA @S& O2 dzNIi BozdShéldwhighliypty tDeScedf fetbtionship between access to justice and
guality of services delivered.

Box15: CostsvsQuality¢! vy Ly aA3IKG Ayd2 /2dz2NI ! AaSNEQ t SNOSA QS

Whilst court users complain about the costs of going to court, they are far more willing to pay if they are s
with the quality of justice services delivered. As shown in Figurés98ercent of court users who report that tf
quality of services they received was low also reported that the costs were excessive. By contrast, the 29 g
court users who reported that quality was high considered the costs to be excessive.

Figure 102 Evaluation of overall expenses in relation to the quality of services, 2013

— ] | ] 29% |
49% Excessive expences
— 75% ———————— — —
— I EE— 57% ——1 Reasonable
40%
14% 9% m Small expences
Low quality Average quality High quality

Access to Justice Survey, World Bank MI3H; 2014

The above results lead to the conclusion thatprovements in quality would increase not only user satisfacti
but also access to justic&hese results highlight the interaction between efficiency, quality and access. Use
experience a lengthy time to resolution are likely to have paid morebantess satisfied with the service.

contrast, users who receive a prompt higihality service are more likely to be satisfied and to perceive value ir
service.

21. Justice services entail many individual costs to the usBne section below examines coudlated
costs, lawyerelated costs, and specific financial access issues facing-ioegne Serbians, including court
fee waivers, courappointed attorneys, and legal aid.
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22. Serbia does not have a system of private insnc& for legal costs, so court users must pay fees
out-of-pocket. Serbia is among only 13 countries monitored by the CEPEJ where such a system does not
exist9?

i. Affordability of Court Fees

23. Court fees are set out in the Law on Court Fé&Fees are based othe stated value of the claim,

up to a cap of 97,000 RS Fees are paid orvery motion submitted® every decision renderet® and

every court settlement reachedn all litigious processes and commercial disputes. In uncontested
proceedings, a nominal feef 390RSD applies in some instances, though higher fees apply for uncontested
processes involving property, such as inheritance procedures or division of property. Fees are also charged in
criminal cases initiated by a private party, and Serbia is ormlgfeight countries monitored by the CEPEJ

that charges such fee#’

24, Court users cite the coustelated costs as a considerable obstacle to access to the judicial system

in Serbia.In the 2014 Access to Justice Survey, focus groups stressed that cocess®e (particularly
litigation) are considered very expensive even by educated citizens in Belgrade who are active in the
economy. In the 2009 and 2013 MuBtakeholder Justice Surveys, the public with experience in court
proceedings identified court ctsas the most significant constraint as well. (See Table 19 below.)

25. Notably, businesses report that the courts are becoming increasingly inaccessible to them due to
high costs!®In 2013, nearly 20 percent more businesses without court experience repthrédourt costs
impact their access to courts compared with 20@8@proximately 7 percent more business entities with
court experience reported in 2013 that court costs impeded accessibility than in 2009.

26. Half of the public and business representativesirveyed considered coutelated costs in their
particular case to have been excessivEhese figures remain approximately the same as from 2009, except

in misdemeanor cases. The Misdemeanor Court is increasingly unaffordable to users. In comparison with
those who did not have experience with a court case, a considerably higher percentage of experienced
citizens cite high costs, suggesting that perceptions of high fees are not a myth but based on the experience
of users.

27. The majority of survey respondentstate that costs of their own court case represented a burden
on their personal budget.Compared to 2009, these figures remained constant with the exception of
misdemeanorcases where, in 2013, a higher percentage of users stated that costs of theicasanvere a
significant burden on their budget.

492 SeeCEPEJ Evaluation Rep@®14 (based on 2012 data). Six EU Member States lack such a system, including Croatia, Ireland,
Latvia, Malta and Romania. A further six countries that report data to CEPEJ lack a system, including Maoethiamja, Moldova,
Montenegro, Russia and Turkey.

493] aw on Court Fee®fficial Gazette of the Republic of Serbia No. 28/94

494 Fees range from 1,900 to 97,500 RSD in litigation and executive procedures, and 3,900 to 390,000 RSD in disputes before
commerial courts. Fees are periodically amended for inflation or changes in currency exchange rates. In 2014, for instance, if the
value of a claim is 10,000 RSD, a lawsuit fee will be 19 percent of that amount. If 100,000 RSD, the fee will be 59%&r8féB

million RSD, and 0.00975 percent for 10 million RSD. Regardless of the value of the claim, the fee cannot exceed 9208 RSD b
civil courts, and 390,000 RSD before commercial courts. Criminal proceedings not initiated by the Prosecutarr desssjrtbough

these are below 1,000 RSD

495 E.g., initial claim, answer to the claim, countérarges in litigious cases and in commercial disputes, motion for execution,
securing of a debt, appeal, appeal for revision, and appeal for retrial.

496 E g., fist instance judgment, decision in trespass cases, decision on the dismissal of the claim or motion for execution, decision of
the first instance court on the dismissal of the appeal.

497 SeeCEPEJ Evaluation Rep@@14. Court fees are charged to commepadgate prosecutions in Croatia, Cyprus, Greece, Monaco,
Montenegro, Portugal and Switzerland.

498 In the 2009 MultiStakeholder Justice Survey, business representatives found the judiciary to be more financially accessible than
the public. Howeverthere ha since been a sharp increase in companies finding the Serbian judiciary inacahssitdecourt-

related costs
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28. These perceptions are rooted in reality, particularly for those from less affluent parts of the
country. As seen ifrable 19%elow, court fees for a divorce case, among the least costly in terms of court
fees, would require the average person in Novi Pazar to pay 76 percent of their monthly net income in court
fees alone. When attorney fees are included, even at the commostpdnted rate, the Novi Pazar resident
would be required to pay nearly five times (523 percent) of their monthly net income to cover the total costs
of the case. While a much wealthier Belgrade resident would pay only 20 percent of their average monthly
net income in court fees for a divorce proceeding, once attorney fees are included, costs for a divorce would

A N v oA A ~

SEOSSR (KS | @SNY 3S St AN RS NBaAARSyiGQa Y2yiliKfe yS
Table19: Divorce Costs as a Share of Average Inctifhe
i Total Fees (incl.
: NEL B0ty Court | Attorney | Total Court Fees ag Total Fees only 50% Attorney
Region Income per 00 o1 share of as share
Fees Fees Fees Fees) as share of
Capta Income of Income
Income
Novi Pazar 6,970 5,320 62,250 67,570 76% 969% 523%
Belgrade First 27,110 5,320 62,250 67,570 20% 249% 134%

29. By contrast, court fees become relatively inexpensive in higalue civil case§® There is a cap on

court fees at 97,000 RSD (1,100 EUR), and stakeholders report that the cap distorts incentives when the cost
of the claim is higlby encouraging very wealthy individuals or large companies to pursue unmeritorious
claims, exploit procedural inefficiencies or mount frivolous appeals. This anomaly could be rectified by
removing the cap and simplifying the court fee structure based emtircentage of the claim.

ii. Timing of Court Fees and Related Expenses

30. The Law on Civil Procedure envisages that each party pays court fees before they submit an initial
claim or answer.The court will not suspend litigation for failure to pay fees; however, many potential or
unseasoned court users may not be aware of the rule. In any event, the existence of significant upfront fees
may deter access to the courts.

31. While court users repdrthat the highest percentage of the overall costs of court proceedings
relate to court fees, litigants may incur other significant cosBhese include expert withess fees, withess
expenses® translation costs, and costs of placing ads on the court bnlleard. Users also incur personal
costs, including their own travel and time off from work to visit lawyers and participate in proceedings. One
participant in the focus groups noted that:

Yododody L

Oy Qi R2 Yeé 2206l HyRKR2alGKBa i HNENE dz8
gKe AGQa S

GSNE SELSyar@dSs RBLtte GAY O2yadzyAy3
32. Expenses such as those of expert withesses must generally be paid in advance by the party who

suggested their appearance before the coutin those nstances, the court will proceed with the case
without the report of the expert witness unless/until the expert fees are pdicGome may be willing to

499 Sources: Megadata Table, World Bank. (Availablen#g://ww w.mdtfjss.org.rs/en/serbigudicatfunctionatreview); Court Fee
Schedule; Attorney Fee Schedule.

500 Fees assuming one filing fee and one first instance judgment fee.

501 Attorney Fee assumes filing fee, two hearing fees, one postponed/adjourned hearing fee.

50297,000 RSD is the maximum fee for cases involving claims 1 million RSD or more.

503 Transportation costs to court and lost income on the day of witnessing

504 Access to Justice Survey, World Bank MISS; 2014.

505 The only exception applies where certain facts need to be established by the eeofficio. In these cases, the burden of
presenting and covering the costs of the evidence shall be taken over by the court.
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produce an opinion before they are paid, however, given the growing problems with arrears, fewer and
fewer experts are willing to do so (for further discussion on the impacts of arrears, see the Financial
ManagementChaptej. Other expenses related to evidence, including those of other witnesses, shall be paid
in advance or shortly after presentation of respige evidencé® These costs and their timing add further
disincentives for parties to pursue cases.

33. Upfront costs further deter users because of the expected delay in recouping thaotording to

the Access to Justice Survey, when respondents whonlbddaken cases to court were asked why they
would not do so, the most common reason cited was the expectation that proceedings would last too long
(49 percentf®’ Serbia has also experienced periods of highéation in recent years, leaving court users

out of pocket because of the delay. The expectation of a long delay in recouping costs if the party is
successful may in itself deter access

34. Constitutional Court cases pose slightly different access problelmdividuals who file an appeal to

the Constiutional Court of Serbia (the last legal remedy that has to be used before a case can be brought
before the ECHR) are not required to pay court fees but are generally required to cover their own attorney
costs. In addition, prescribed attorney fees for &timtional Court proceedings are very high The
inability to recoup these expenses would deter many potential court users from pursuing their claims.

35. Many courts maintain an online fee calculator that enables potential litigants to estimate their

court fees before filing a caseThis conforms to the CCJE stand®d K I {i tecHrokigy should be
developed whereby litigants may (...) obtain full information, even before proceedings are instituted, as to
the nature and the amount of the costs they will havdeaQ® LG A& | NBHdzl 6f Salan&k SG K S
Oy SYLR66SN dzZiSNER G2 0S AYF2NN¥SR [ 02dzi GKSAN O2al
information and explanations of the complexity of the fee schedule, including its dependence on the value of
the claim and the type of cas@s aresult, parties seeking to understand the likely fees still need to visit the

court to have court staff assist therthe online fee calculators would be more helpful if they contained
explanations as to when a specific fee has to be paid and whethenitlgtbe paid by a plaintiff, a
defendant, or both parties.

lii. Accessibility of Court Fee Waivers

—~H

36. The Civil Procedure Code allows for couf Box 16: Inconsistent Application of Court Fee Waivel

fee and cost waivers for parties who are financially | | 2013, a lawyer assisted two indigent clients
unable to cover courtrelated costsX® As Vojvodina in their claims for review of theliegal

demonstrated inTable 19above and confirmed in| capacity. The lawyer reported to the Review team tf
surveys, lower income individuals are deterred fromthe two parties had identical circumstances no

courts because of costs, and fee waivers may |bé&come, no property and living in the same psychia
critical to enable their acces®articularly in labor | hospital. Identical claims were submitted to tw
related civil proceeding&volving unpaid wages, g different judges of the same court requesfia waiver
court fee waiver may determine whether the person for the costs of medical examinations. One w
can proceed with their claim or not. However, therie 2°CePted while the other was rejected. The secq
is very limited understanding of the court fee waiv oy matter is currently awaiting appeal.

option among the public, therefore many potential users would be detefredh the courts unaware they
could access this benefit.

506 For example, costs of a witness shall be gaiddvance or within eight days after his or her testimony.

507 Access to Justice Survey, World Bank MIZE2014.

508 According to the Attorney Fee Schedueonstitutional appeal costs 45,000RSD if it contains one claim, while every further claim
costs50 percent of this amount.

509 CCJE Opinion No. 6, 2004.

510 The court also has discretion to allow only a partial waiver under which only court fees are waived and the party pays other
expenses.
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37. The court fee waiver program is largely undocumentedfficial statistics and information on the
number and amount of fee waivers granted by courts is lacKinigrmation about fee waivers is not
recorded in AVP and manual registers of waivers are not kept. The only recording of fee waivers is by
individual judges in their orders, therefore aggregation of data is not possilike possible that court fee

g ADBSNE NBLINBASY( the couitdsteiniishingpBving dce2eNSt@justc SriBorer court
users. However, it is difficult to measure any impact without better data.

38. The court fee waiver program is unstructured and largely goes unmonitored, resulting in divergent
practices.There are no guidelines or standardized forms on granting a waiver. As a result, court practice
varies according to information provided in interviews with attorneys and judfes. different courts could

rule on fee waiver requests entirely differently forrgens in similar circumstances. Some courts report they
FLILX & | WNHzA S 2F (KdzYoQ GKFG GKS KAIKSNI GKS O2dzNI
claim; while other courts apply no such rula.some locations, the judge or the presidinglge of a panel

decides, in others the judge confers with the Court President. In some locatisagutiges of the same

court could ruledifferently, as shown in Box 1&he lack of structure and guidance on fee waivers creates an
inherent inconsistencyniaccess to justice across the court system.

39.  Though practice varies, stakeholders report that couisSy R (G2 O2yaA RSN GKS
income/ 2dz2NI & Yl e Ffaz2 O2yaARSNI KS LI NIeQa TR yOAl
practice, interviewees indicated that judges would usually grant a waiver if the party submits an official
statement to show they are unemployed and own no real estate. Recipients of social welfare may also be
free from the duty of pay related costs pfocedure, but again this is applied inconsistently.

40. Stakeholders reported that some Court Presidents informally discourage their judges from
FLILINBE @AYy 3 FSS 6FABSNER |a FS8Sa T2 NXor furthér digcysaioh ofO | y
budgess, see Financial Management section). It is not possible to verify this claim, but if proven accurate,
would suggest that extrinsic factors are influencing the access to justice of individual users and that practice
is indeed inappropriately divergent.

Iv. Affordability of Attorneys

41. Parties in most cases choose to hire a private attorney for representatibne law requires only in
some procedures that a party be represented by an attortiéput in civil cases 65 percent of court users
reported hiring an attoney, while 53 percent did so in criminal cases. There is also a high ratio of laesers
population in Serbia.

42. Hiring an attorney is advisable if not necessary, diethe complexity and ambiguity of law and

practice. Further, court users report they ard G NRy 3t @ RA&AO02dz2N} 3SR o6& LISSN&A
flrge@SNRa NBfFiA2yaKAL gAGK GKS 2dzZRIS YI& RSGSNX¥AY
T 2 Odza tha ptiedalthe Ywyer also includes acquaintance with the jd&ife

511 AVP can calculate court fees based on the case value andartanment about fees. However, there is fimld or checkbox to
indicate whether court fee waivers were requested or approved. In any event, many courts do not enter the court fee fidllds at
They have little incentive to do so since there is no caoesling AVP report to make good use of the information by managerial
AGFTFTD ¢2 AYLINR@S GKS LINFYOGAOST | Ot SN] O2dAd R SydSNohmemnQ | a
box. Alternatively, a waiver field could be introdudatb AVP.

512For example, if the value of the claim is very high, the fee would therefore be high. A waiver (a partial waiver) maietdeaean
person who would not normally qualify, particularly if they are responding to a lawsuit.

513 The Civil Proceduréaw requires representation by an attorney in proceedings initiated by extraordinary remedial appeals. The
Criminal Procedure Coddso prescribes a number of specific circumstances (e.g., the defendant is tried in absentia, is hearing
impaired) in whichcounsel is mandated. Finally, all minor defendants must have defense counsel. Applicants do not have to be
represented by an attorney in proceedings before the Constitutional Court and the Administrative Court.

514 Access to Justice Survey, World Bank MIZS2014.
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43. Attorney fees and costs are highly regulatéd The Attorney Fee Schedule specifies fees for each
type of proceeding and each legal action or moti§rPartiescan negotiate, but fees must not be greater
than 500 percent nor less than 50 percent of the tariff rateptactice, assessments of payments reveal that
the Attorney Fee Schedule is unrealistitStakeholders reported it is common for parties to pay 50 percent
of the tariff rate. In poorer areas outside of the cities, particularly in the South and Easthid,Sates are
likely to go below the 50 percent threshold.

44, The Attorney Fee Schedule is out of step with European practice and should be remdwda of

GKS nt aSYOSNI {GlFrGSa 2F GKS [/ 2dzyOAf 2 P8ThedENBpR3® X f |
Court of Justice has found that the mandatory minimum fee violate Article 49 of the EC Sttdatyalign

national legislation with the Acquis, there is a strong trend among EU Member States and Candidate
Countries to move away from fixed tHs. During its accession process, Croatia amended the Law on
Attorneys Service in 2008 to provide greater flexibility to attorneys in setting fees. Similarly in 2004, Romania
eliminated minimum fees and strictly prohibited price fixigExisting EU MemlveStates have moved in

the same directiort?! Where fixed prices have been removed, several EU Member States have maintained
recommended fee schedule for services, which may be set by either the professional body or the MOJ. These
are justified on the basisf being a guide for consumers and judges in awarding costs, as well as a default
scale in cases of where no agreement on fees is reached between the lawyer and the client. However, the EC
advocates that both fixed and recommended fee scales are res#&iaid anticompetitive forms of
regulation and should be abolished at the earliest opportunity. The EC also argues that relevant information
on the costs of legal services for consumers could be provided through alternative means far less restrictive
of campetition, such as the publication of historical and surbeged price information by independent
parties, such as consumer organizatiéffs.

45, Further, attorneys are paid per hearing or motion on the Fee Schedule, wiscim conflict with
CCJE opinion thathe remuneration of lawyers and court officers should be fixed in such a way as not to
encourage needless procedural stepl§ Attorneys who accept payment by the case are rare.

46. Attorney fees are very high compared to the average per capita income irbi@eiparticularly in
criminal and civil case¥* The recent Fiscal Impact Analysis of Free Legal Aid Options conducted by the
22NI R .yl AYRAOIFIGSEA GKIFIO GKS @SN 3IS FGu2NySeQa

515 CEPEJ 2012, based on 2010 dimtaround41 or EU Member States, remuneration between private parties is freely negotiated.

516 Attorneys are entitled to all expenses as well as fees in case, such as transportation and accommodation costs, confpensation
absence from office, per diem, and telephone bills.

517The Fiscal Impact Analysis of the draft Free Legal Aid Law drew ors clataucase file reviews and interviews with attorneys to
assess payment arrangements.

518 SeeCEPEJ Evaluation Report, 2(dd@sed on 2012 data). Only Cyprus, Germany, Slovenia aiNbittérn Ireland prevent free
negotiation of rates.

5191n the CipollaCasg(G94/04 - Cipolla and Others), th€ourt considered that the prohibition of derogation by agreement from the
minimum fees set by the fee scale was a restriction within the meaning of Article 49 EC Treaty (free movement on persons and
services), as # rules in question were liable to render access to the ltalian legal services market more difficult for lawyers
established in a Member State other than Italy. The Court held that the prohibition deprived those lawyers of the podsbility
requesting fes lower than those set by the scale, of competing more effectively with lawyers established in Italy on a stable basis,
who therefore had greater opportunities for winning clients than lawyers established abroad.

5201 awyers in Romanizegotiate fees freelyvith clients, and these may be hourly fees, fixed fees or success fees.

521 FGSNJ LINRE 2y3SR RSoFGST Lilte Y2@0SR lgle FTNBY AGa Y2RSt Ay
and approved by their MOJ were binding. Italy eliatéd minimum fees and allowed lawyers to decide their fees freely and link fees

to the outcomes of their services. In 2003, Switzerland abolished its mandatory fee schedule under cartel laws.

522 SeeCompetitive Restrictions in Legal Professi@&sCD, 200at p298.

523 CCJE Opinion No. 6 (2004)Fair Trial Within a Reasonable Time

524 Justice in Serbia: A MuBiitakeholder Perspectiv@Vorld Bank MDFFSS, 2011. In misdemeanor and business sector cases, court
costs were higher than attorney fees, whilekrNA YA Y £ | yR OAGAf OFasSa |Gdi2NySeaQ ¥SSa 1
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case is 75,000RSB.The average criminal advocate fee is thus 17 times that of the average monthly net
income of a resident of Novi Pazar, and more than four times that of the average monthly net income of a
Belgrade resident.

47. According to the 2013 MultStakeholder JusticeSurvey, 71 percent of the citizens with court
experience found attorneyelated costs to be one of the most insurmountable barriers to access to the
judicial system®?® Perceptions of affordability have deteriorated since 2009. 76 percent of respondents
reported fear of inability to cover attorneyelated costs strongly affects their decision on whether to bring a
dispute to a court. Strikingly, the percentage of companies that find the judicial system inaccessible in terms
of attorney-related costs rose b8 percent from 30 percent to 48 percent in the period between 2009 and
2013.

48. Attorney fees create a barrier to access to justice for business, particularly small busineSges.
percent of companies with 3 to 10 employees cite that attornelated feesmake the judicial system
inaccessible, while 47 percent cite that court fees make the system inaccessible. Although these percentages
decreased with size of the company, they remained obstacles even for larger companiEig(seel03

Figurel03 Repated Reasons why Judicial System is Inaccessible to Business by Size of Company, 2013

m3tol0 ml1llto49 50to 249 m250+
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" 10%9%11% 9% 704 6oy
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Attorney-related  Court-related costs Access to information Distance of the Layout of the
expenses courthouse courthouse

49, Thereare also concerns regarding the variable quality of attorney®everal stakeholders report
hearing large numbers of complaints regarding the quality of attorfiéyglechanisms for redress regarding

the conduct of an attorney are opaque, and discipline of attorneys by any of the Bar Association$% rare.
Stakeholders were unable to point to any instarcef exofficio attorneys or private attorneys where an
attorney has been sanctioned for malpractice. In a positive step however, attorneys are now required to
hold professional liability insurance, and each Bar Association is able to pay for collective insurance for its
members. So claims by former clients agaimegligent attorneys may be more likely in the futgfé.

525 Serbian Free Legal Aid Fiscal Impact Analysis, World BankJSTE013 his data were collected through expert interviews and
advocate fee sheets submitted as compensation claimsatelieat random from 27 Basic Courts and 22 Higher Courts Initial costs
estimates were based on an identification of cost elements in these fee sheets.

526 \When asked to assess the accessibility of the judicial system in terms of atr@iagsd costs, onlaround 20 percent said that

the system is accessible.

27{ §§ F2NJ SEFYLIX ST (KS 1yydzdf wSLEZNI& 2F (KS hYodzRAYIYyQ&d h¥¥FA
528 Stakeholders were able to point to rare instances of civil claims made by former clients against attorneysfensation or

damage for losing a case when the attorney did not appear at the trial. In each case, stakeholders reported that the wiaémant
unsuccessful.

529 See amendments to thieaw on Attorneys2011.
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v. Use of ExOfficio Attorneys

50. Court users report that attorneys were appointed efficio in 17 percent of criminal cases and 2
percent of civil casesAlthough the law requires eafficio appointment in some casé¥’ no official data are

collected on the number of appointments or the typd
of cases where egfficio appointment is most
common.

51. Stakeholders expressed some conce
regarding the integrity of the process for identifying
ex-officio attorneys. The respective Bar Associatio
maintain lists of attorneys who specialize in crimi
law and are available for wofk! Howeve, practice
differs regarding the use of this list. In the past
Belgrade, the Bar Association had a telephone num
that police, courts or prosecutors could call and
directed to an attorney. This practice was perceivé® :

well by stakeholders. Unfortately, the practice Title: Pursuitof Justice submitted by an entrant to the

ceased in 2013 amidst uncertainty regarding thgStice Competition, World BankDTFEJSS, 2014.

leadership and management of the Bar. Outside of Belgrade, no such hotline has ever existed. Instead, the
police make a series of phone calls looking for an attorney, relying either olisti{eften an old copy) or

their personal contacts. Since the introduction of the new CPC, there has been some limited change in
practice, but this has not addressed the problem. Prosecutors in Belgrade reported that they are required to
make calls lookig for an attorney?2 They express discomfort with this process, given their high workloads
and potential exposure to criticism and conflict of interest. Meanwhile in most if not all locations outside of
Belgrade, police calls remain the standard practice.

52. Stakeholders expressed similar concern regarding undue influence in the appointment of
attorneys. In some locations, thpolice, prosecutor, or the court reportedly narrow the list of attorneys and
appoint only those who will encourage confession anddagtie workload of the casét is not possible for

the Review to substantiate these claims, but, if proven, such practices would deny defendants of the right to
legal assistance of their own choosing under Article 6 (3) of the E@EIRafe concern hasbn expressed

by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) on several occasions. In 2011, it reported that:

Ws had been the case during the 2007 visit, several detained persons wherefided from the
services oéx-officiolawyers complained about the quality of their work; in particular, éke
officiolawyers apparently met their clients only once (in court), and often tried to convince them to
confess to the offence for which thevere being charged. Once again, the delegation heard
allegations that the choice of a particular lawyer had been imposed on the persons concerned by the
policed>¢3

530 Criminal @fense is mandatoryn cases where the defendant is detained or where the offence is punishable by eight years
imprisonment or more. Where the defendant is indigedefense counsel may be appointed by the courcases punishable by
imprisonmentof three years or more, or wherreasons of fairness so require. In a very small range of instances, representation is
required in civil cases.

5311t is not clear, however, how often these lists are updated.

532 However, it seems this practice, too, is inconsistent. In places under & @ RA Ol A2y 2F GKS CAN®RG . I
L2t A0S INB Y2NB tA1S8te G2 OFff FiGG2NySeazr oKATS AvyeRaépkrbof { S

the National Preventive Mechanism Team under the Optional Riiaiothe Convention Against Tortyr2014.

533 SeeReport to the Government of Serbia from tBeuncil of Europe Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishme@PT Report), 2011, at paragraph 22.
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53. The work of exofficio attorneys is not monitored to ensure quality controlnformationregarding

F LR AYyGYSyGda Aa y24 SyYyGaSNBR Ayda2 !+t 2N AT Syds
analytic reports. Some stakeholders report that the quality of work byfégio attorneys is lower than
party-funded attorneys due to thie limited accountability. Several stakeholders allege thatofficio
attorneys are more likely to pursue unmeritorious claims and appeals to increase their billings. In the
absence of data or quality control mechanism, the Review team is unable to stiattdhese claims.

vi. Accessibility for Unrepresented litigants

54, Court users report that they represent themselves in around 30 percent of criminal cases and 30
percent of civil case&® No official data are collected on the number of defendants whlérepresent>®

55. Selfrepresentation would be very challenging in the Serbian context and place unrepresented
court users at some disadvantage in terms of their access to justicelges usually guide or support self
represented litigants to ensure faiess. However, there is limited information or guidance for -self
represented litigants, such as lay guides, checklists (see discussion of informational access below). The
challenge is borne out in the results. In the 2013 M8takeholder Justice Surveyespondents who
represented themselves had judgments go against them in a higher percentage of cases (60 percent) than
people represented by a private lawyer (44 percent). The introduction of an adversarial system under the
new CPC is likely to deepen theatilenge in criminal proceedings. Initiatives to improve access to laws and
court procedure (see below) would better enable users to navigate the court system. Initiatives to simplify
case processing in the kinds of cases where usersegglésent, such @in Misdemeanor Courts and in the
pursuit of small claims in Basic Courts, could also improve access to justice for large numbers of people,
while producing quality and efficient outcomes. For a further discussion on small claims, see the Efficiency
Chaper.

vii. Legal Aid Programs for the Indigent

56. The right to an attorney when fundamental rights are at stake is enshrined in international
standards.The further right to an attorney provided at state cost when a person cannot afford an attorney is
outined ini KS 9! Q& / KI NIi SNJ¥the ECHRTR Y RS YIKISt ' wATHSRa D | (A 2
Access to Legal Aid in Criminal Justice Systems. In Serbia, the Constitution guarantees the right to legal aid,
odzi R2Sa y20 RSTAYS wWiS3arft IARQ 2N gK2 Oy LINROJAR:

57. Current legal aid providers deliver an incomplete patchwork of services across Sehbtaind 46
municipalities have Municipal Legal Aid Centers (MLACSs), and an additional 10 municipalities deliver legal aid
without an MLAC. Together, these cover arowrte-third of the country and around onkalf of{ SNDH A I Q&
total population However, the remaining municipalities do not provide the mandated services either
because of funding or capacity constraints or because they do not prioritize the sénviejvodna, 28 of

the 47 municipalities offer legal aid to the citizé¥0Only six of these municipalities provide legal aid that
includes representation before courts and administrative bodies, and the rest provide limited advice or

534 This is a decrease from 32 percent in criminal cases, but an increase from 25 percent in civil cases in 2009.

535 AVP was designed to record the identity of parties, their lawyers, and how much the lawyers are paid. However, courts do not
systematically preide this information, and there is little incentive for them to do so as there is no standard report generated by
AVP to aggregate and analyze the data.

5 ¢AGES +£L | NI tegahaid shal belnAdelatafableoto thdse who lack sufficient resoimcso far as such aid is
necessary to ensure effective access to ju$tice

5879/ | w ! NI @ c todeféht EnskIflidkperson 8P trough legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to beegiit free when the interests of justice so reqdi@

5%8Seet NI @y LI2Y206 dz 2SRAY,POlnYid Oribadsmah ¢f Be Autondrdale BavigS of Vojvodina (Novi Sad,
2013), page 18.
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information. Outside of Vojwtina, the situation is likely to be worse. Law Faculty Clinics and CSOs also
provide some legal aid services in specific topics, such as refugee law and human rights protection.

58. National data is not collected on the number of instances of legal aid, anrhow much money is

spend on legal aid service provisioAmong the 47 countries monitored by the CEPEJ, Serbia is one of only
four countries where it is impossible to identify the budget allocated for legafaiBased on the municipal
survey across Seia in 2012, the 56 or so municipalities that provide legal aid of any form responded to
73,000 requests for assistance, offered advisory services 57,000 times, made 29,000 free submissions,
17,000 paid submissions, and 17,000 written submissions. Regiseséssistance equaled slightly more

than 2 percent of their collective populations. This was accomplished with a staff of around 80 legal advice
providers and 20 support staff. In total, there were 911 requests per provider, 565 requests for submissions,
and an estimated 379 actual court cases filings per provitier.

59. Most citizens are unaware of any free legal services that might be provided in their city or
municipality >*! In the Access to Justice Survey, 58 percent of respondents across Serbia réipairtiy

were not aware of any service that provided legal aid. An additional 25 percent indicated that no
organization in their city or municipality provides free legal assistance to citizens. Namely, 82 percent of the
respondents could not name a singleganization or institution that provides legal aid free of charge, even
when an MLAC is present in their municipality. Some of those who named an organization did so incorrectly
¢ for example, 4 percent named the Ombudsman Office as an institution pngvfcee legal aid, when it

does not.

60. Where services are provided, they are perceived by clients to be of good qualityhe Access to
Justice Survey, 93 percent of the respondents who used legal aid services were satisfied with those services,
a resouringly positive endorsement?

61. Rates of use of free legal aid, types of services provided, and satisfaction with services provided
are not tracked or assessed at a central levBlata are fragmented and neither collected nor analyzed
some legal aid pragiers do not keep records at all.

62. Reform is underway to expand legal aid consistently with EU standaid$Vorking Group to draft a

Free Legal Aid Law has been workingaad-off for several year&!® A working group is aiming to finalize the

draft, although that group met once in 201Key features of the draft law are outlined below, and some and
NEYIAYAYy3d WaldAOlAy3d LRAYGAQ FYR NARA]lA& NB KAIKE AT

i. Primary legal aid (such as an initial consultation and the provision of general information and initial
advice, as well as the drafting of documents) would be provided for all case types except commercial
cases by a host of service providers, including MLACs, CSOs, trade unions and Law Faculties. All person:
providing primary legal aid must be law graduatdsewever, no state funding is to be provided for this
primary legal aid service, and there is no requirement for municipalities to establish MLACs. Delivery
would presumably rely on international donor support or funding from individual municipalitiesisThis

539 SeeCEPEJ Evaluation Rep@®14 (based on 2012 data). Thther countries where legal aid expenditures are unknown are
Armenia, Montenegro and Ukraine.

540 This is based on the assumption that a portion of drafted submissions does not ultimately reach the court as an incoming case
Based on interview estimates conducted for the FLA Fiscal Impact Analysis, it was suggested that approxim#iehys tab
submissions become incoming cas&erbian Free Legal Aid Fiscal Impact Analysis: Volume, Costs and AlterifatividsBank
MDTFJSS, 2013.

541 Access to Justice Survey, World Bank MIZS2014.

542 Access to Justice Survey, World Bank MIZB2014

543 A draft Legal Aid Bill was open for public debate in December 2013, and many comments were received, particularly from CSOs.
However, the service delivery model, namely the use of-sto@-shops through the Ministry for Labor and Social Welfare, proved
unfeasble so the draft required further reworking.
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an area of high risk for implementation, because there is a high likelihood that primary legal aid would
be underfunded. It is also likely that, without support, those municipalities that do not already have
MLACs will not open them. Under the curresgenario then, primary legal aid would continue to be
provided inconsistently across the territory and underfunded compared with needs.

. Secondary legal aid (such as representation in courts and mediation) would be provided for certain

types of cases onlyffocusing predominantly on criminal defense. It would be delivered by those
providers who are eligible to represent clients in court, as per the procedural rules that govern the time
of case in question. In effect, this means that Bar Association attomdyde the predominant
providers of secondary legal aid. It is not clear whether trade unions or some other professional
organizations may also be in a position to represent their members. It is also not clear how
representatives would be chosen or aked to cases. This aspect of the policy also poses high
implementation risks. Relying on Bar Members for the bulk of service delivery would significantly
increase program costs beyond what the justice system can likely afford in a challenging fiscal
envionment>* Further, Bar Members do not always have expertise in the types of cases where the
poor need assistance, whereas associations and CSOs often have staff dedicated to specializing in this
work, several of whom have law degrees and Bar exams, bun@renembers of a Bar Association.
There is thus concern that Bar Members would deliver a leguelity service for a highdéhan-
affordable price. Also, it is unclear how users would be aware of secondary legal aid services and
referred to service providerin areas where primary legal aid does not exist.

Persons eligible to receive secondary legal aid would be individuals who already receive social benefits,
as well as members of certain vulnerable groups (such as victims of domestic violence). JEtmibilit
receive social benefits would be determined through the database of the Ministry for Labor,
Employment, Veteran and Social Policy (MLEVSP). However, it is not clear how any additional grounds
of eligibility (for example based membership of a vulnezairoup) would be determined.

. The MOJ would develop a FLA Fee Schedule for the compensation of secondary legal aid providers. The

Fiscal Impact Analysis of Free Legal Aid advises that this Fee Schedule should be significantly lower than
the existingAttorney Fee Schedule, which has proven to be unreaf$ti€here is some concern
regarding the costing arrangements for all these service providers, and planning will be required to
avoid the accumulation of arreat®

. Quality standards would be proposedhd a quality control procedure would be established by a unit

that would be created within the MOJ to perform oversight and assure efficacy of legal aid service
delivery. Both primary and secondary legal aid providers would be required to be listec@iséryRof

FLA Providers, to be managed by the MOJ. The providers will be required to keep records on their
services and report annually to the MOJ on the scope and form of provided assistance. For primary legal
aid providers, this would increase their leaucratic overheads, even though they would receive no
funding from the Staté?' It is unclear how the quality of legal aid service providers will be checked, and
how data would be collected and monitored, particularly in secondary legal aid cases.

544 Were the official tariff amount paid to attorneys in Basic Court cases expanded to all those eligible for legal aid, the cost
estimated at between 2.4 and 4.8 billion RSD per year. However, the cost aflipgpthe same services through free legal aid
(making a number of assumptions about eligible providers, the range of services provided, eligible recipients, and tis&ratilraini
structure and the likely impact of quality controls) is estimated to bai@antly less (estimated at approximately 600 m RSD per

year).

545 SeeSerbian Free Legal Aid Fiscal Impact Analysis: Volume, Costs and Alternatives, World BalSSVIPIIE.

546 Article 32, draft FLA Law suggests that only attorneys, notaries and mediators will be compensated by the state for tfe costs
secondary legal aid services and that the costs of all other services shall be borne by the providers. Such an arrangesstint ma
undercut the purpose of the law and may result in primary legal aid services not being provided.

547 See Article 10, draft Free Legal Aid Law.
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63. Of mog concern, there appears to be an imbalance in the implementation and funding
arrangements between primary and secondary legal aid under the current draft of the proposed law
Efficient delivery of primary legal aid is likely to have the greatest bemefé#rms of increasing access to
justice for the largest numbers of people. It will be important to ensure that this aspect of the reform is
adequately funded (although costs need not be high) and delivered consistently throughout the country,
including inmunicipalities that lack MLACs. Meanwhile, proposals for secondary legal aid are likely to impact
fewer users and could be very costly. The proposal appears not to have applied lessons from the current
arrangements for exfficio attorneys:*® so the qualityof secondary legal aid services may be questionable.

As a result, under the current arrangement both primary and secondary legal aid will face significant
implementation challenges.

64. Refinement, finalization, and operationalization of the draft FLA Lawosld be a priority. After

years of languishing in successive working groups, it will be important for a simple and effective law to be
passed that is consistent with the minimum requirements of Article 6 ECHR and can be applied consistently
throughout the country. The law will need to be costed and funds allocated to enable implementation of
both primary and secondary legal aid. The oversight unit at the MOJ would also need to monitor
implementation carefully, including bgollecting and analyzing data oases, beneficiaries, providers and
service quality, and should be prepared to propose corrective measures for the continual improvement of
the program.Without significant financial and operational planning and oversight, there is a risk that the
reformma& 0S02YS WalAtto2NyQ tA1S 20KSNA 06STF2NB Ado

65. Lessons from legal aid systems in the region may be instructive in the final phase of refinerent.
comparative analysis of legal aid systems was conducted by the WS 2013, particularly highlighting
Lithuania andBrcko, Bosnia, as two locations where legal aid has been implemented in a simple, effective,
and fiscally responsible mann&?.It is increasingly common in advanced justice systems for legal aid to be
provided on a useprovider payment system ovoucher system, so that once a beneficiary is deemed
eligible, the person can choose their own legal aid provider, rather than be allocated one. Such reforms have
been known to improve both access and quality while enhancing user satisfaction and engage!tine
process.

66. If implemented effectively, the FLA law has the potential to transform access to justice, comply
with Chapter 23, and improve the perceptions of the judiciary in the publicwill not address the concern

that courts are too expensivier average Serbians, but it would help to ensure that those most needy have
improved access. Given the recent fall in incoming cases before all courts (particularly sizeable falls in Basic
Courts), the court system has the capacity to absorb such anaseren demand that may arise. The
effectiveness of legal aid delivery would also be greatly enhanced by the range of efficiency and quality
initiatives discussed elsewhere in the Chapter. For example, establishing a simplified small claims procedure
that encourages selfepresentation through a streamlined usg&iendly process would significantly reduce

the demand for free legal aid and enable scarce resources to be focused on meeting core needs to comply
with Article 6 of the ECHR.

c. Access to Information
I. Access to and Awareness of Laws
67. Access to and awareness of laws, a pegjuisite to access to justice, is limited in SerbRrior to

2014, the only legal databases where statutes in their complete form were available were those established
and maintained by private companie®rivate databases were available for an annual membership of

548 For discussion of eafficio attorneys, see the Quality Chapter.
549 SeeComparative Analysis of Free Legal @ptions, World Bank MDUSS, 2013.
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approximately 400EUR? The National Assembly publishes legislation only as adopted without inserting
changes in existing statutes. Ministries and other institogsichat can adopt regulations do not always
publish them.

68. The beginning of 2014 brought a significant changevailability of laws and other regulation€On
January = HnamnE GKS hF¥FFAOALE DITSGGS o6{t dzOd Byiskatiomt | &V .
including regulations adopted by bodies other than the National Assembly (e.g., ministries and courts), are
available free of chargg. KS SEGSyYy G (2 6KAOK GKS ySé hTFAOAIE DI
availability of legilation remains unknown

69. Nonetheless, court users struggle to find access informatitmthe 2013 ACA Court User Survey of
court users, nearly half of all respondents reported that they had no information or were for the most part
uninformed about the pocedure that brought them to couf®! The Survey also found that for those court
users who were informed about the proceedings, over 40% reported that they got their information from
direct contact with court staff, and 23% took information from other pedp & Q SELISNA Sy O0S& o
suggested that people, regardless of their education, general awareness, or computer literacy often do not
know where to find regulations and miss practical information concerning their rights or procedures for their
protection. Those who have used the internet to obtain information on law and procedure say their search
was timeconsuming and frustrating because they had to visit a number of websites that sometimes offered
unclear or different information from what is actuaflyacticed>>?

70. CNBIljdzsSyd OKIFy3aSa 2F tS3ratldiAzy | ScadnedisfgedsNyY A y
also find it difficult to know what the current law is, given the frequent changes. Judges acknowledged to the
Review team that they too struggte be up to date with the constant amendments, especially wherslaw

may be interpreted in more than one way and the interpretation of an official authority (such as a court or
ministry) is lacking. For citizens, the challenge is compounded to the extreme.

71. Businesses report that frequent changes in laws and regulations create problems for their
operations®®® In focus group discussions, business representatives complain that laws are not accompanied
by information that is easily available to companies, &igh attorney fees deter them from seeking legal
advice. As stated by the owner of an office supply company:

GThe most severe problem in small companies is lack of information, since we are simply not able to
deal with these things, with different nesggulations popping out every day, we are simply stunned.

2S R2y QU KI @S tS3It RSLI NhereSayeiihase inviges, ddKcbllgct thisS O I
Y2y S@ 2NJ 4dzS GKSY® 2SS KIF@S G2 R2 Ad 2y 2dN) 24y
a2 L t24S Y2ySeo ¢KIF(iQa sKée AGQa OSNEBE SELISyYyaA
also charge a lot for it, with fees and everythting

72. Farmers report similar problems, and complain that they find out about legislative changes too
late.! & 2y S FI NY¥SNJ Ay provisitnd shdemid stayNi dainde far(a llodg€r Rperiodwf time, so
that peasants get informed about them and know what to do if they have a problem, how t6act

550 For instance, the Paragraph Lex legal database, the most widely used, in 2014 charges new users RSD 44,990 (on April 2, 2014,
approximately USD 537 or EUR 389) for its annual legislation package, while old us&SDpaii,470 to renew their annual
membership. Sefttp://www.paragraf.rs/images/cenovnik_pravna_baza.pdf

551 SeeACA Court User Sury@p13.

552 Access to Justice Survey, World Bank MIZB2014 For further information on websites and content, sAanex 4.

553 See also the section on quality of law making in the Quality Chdp#erED tracks 30 laws important for businesses and reports

that over the last five years, these laws have been amended or overhauled 98 times in total.

554 Access to Justice Survey, World Bank MIZS2014.
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73. Individuals and companies would welcome free access practical guidelines, authoritative
interpretations, and commentaries following new legislationWhere they exist, useful commentaries on

f SaIAatlrdAz2y o0& NBtSGlIyd SELISNIA INB y2i | dFAtlofS
database, which now provides all laws and regulations free of charge, provides commentaries on legislation
only to subscribed and paying users.

ii. Access to Court and Case Information

74. Access to court information is a necessary gexjuisite to enable a court user to engage with the
logistical and procedural aspects of their cadénsuring that users are better informed can reap significant
benefits in terms of efficiency. As outlined the EfficiencyChapter the Vrsac Basic Court prepared
checklists of information for users, which has smoothed and improved efficiency in case processing.

75. In the Multi-Stakeholder Justice Survey, 64 percent of the public and 76 percent of business sector
respondents reported that the judicial system is accessible in terms of general access to information
Respondents agree that access to information on how to initiate judicial proceedings is not a significant
barrier in efforts to file a case in court. Gnfurther positive note, and in contrast with 2009, a higher
percentage of business representatives report that information is accessibl€iga® 10below).

Figure104: Perceptions of Accessibility of Information among Public and Business Sectb820
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W Accessible
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2009 2013 2009 2013

76. However, the availability of information on misdemeanor proceedings is worsenihg2013, 24
percent of respondents complained it is hard to collect information about misdemeanor cases, compared
with only 6 percent of respondents in 208f8.Access to information in misdemeanor cases is particularly
important because the users in these cases usually research and represent themBalsiys.accessible
information in lay formats could thus also improve the efficiency and quality of proceeidifdisdemeanor
Courts.

77. Access to information is a particular challenge for seniors and the least educated citf?éhsthe
Multi-Stakeholder Justice Surveés8 percent of the elderly and 63 percent of the least educated expressed
that difficulties in fnding the necessary information influences their decision to initiate a judicial procedure
or not>*® This information should be borne in mind when planning how to make information on procedures
more accessible.

78. Information on how to enter complaints agaitighe courts is also not easily accessibleor further

555 Multi-Stakeholder Justice Survey, World BsiiXTFJSS2014.

556 The proportion of those saying it was easy to obtain information declined in civil cases as well (from 61 to 48 percthig), but

was accompanied by an increased proportion of those who let their lawyer collect information (from 25 to 33 percent).

57 INtKS Hnamm / Syadzar WSt RSNIe& LIS2LX SQ NBFSNBR (2 GK2as8S 20SNJ cn
WY vySRdzOF SR LIS2LJX SQ NBTSNE (2 (GK2&S gAGK yAf 2N AyO2YLX SGS LI
558 Accesso Justice Survey, World Bank MEJES2014.
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discussion about complaints mechanisms, see the Qu@kigpter

79. Respondents use several sources of information when looking for information about their case.
This varies in frequency depending dhe type of caseln criminal cases, lawyers are the most common
source of information at 44 percent, followed by unofficial sources such as friends and media, and then
official court sources of information. Unofficial sources of information prevail imenieanor cases (50
percent), followed by official court sources (39 percent). In civil cases, lawyers and official court sources of
information are used most frequently (34 percent). As for the business sector, lawyers are the prevailing
source of informaibn (63 percent), and somewhat less than half of companies (47 percent) use official court
sources.

Figurel05: Sources of Information Used for CaSgecific Informatiof>®
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80. Respondents to both MultiStakeholder Justice Surveys indicated that among défficsources of
information, court staff and the registry desk were used most oftever 70 percent of respondents in the
public and business sector that used official information sources were safi€figittle mention was made

of using printed materials from the court (e.g., informational brochures or leaflets), with only 3 percent of
respondents relying on these sources of information. It may be that such information is not readily available
at courts.During field visits, the Review team sought without success to obtain such brochures and leaflets
on basic procedures.

81. Victims of crime are at a particular disadvantage when accessing information and navigating the
court system.All EU Member States (exut Latvia) offer a fre®f-charge service to inform and help victims

of crime, in recognition of their vulnerability and specific justice needs. Among those countries monitored by
the CEPEJ, Serbia is also one of only five states that lacks such a®¥eivi@erbia, such services are
provided on a voluntary basis by a patchwork of local CSOs.

82. There is considerable room for improvement in making information available onliBeme courts

have rich websites (for instance the Leskovac Basic Court), ethies do not have a website at all. Some
CSOs also offer useful practical information. Providing online information enables potential users to conduct
research without assistance, prevents unnecessary travel to the courthouse, and can improve thecgfficien
of court processes. In 2013, only 24 percent of survey respontfénimslicated using the internet for
information since websites do not contain useful information and litigants do not know how to access these
websites. In 2012, internet penetration infB& was approximately 60 percettf but this will invariably rise

in the medium term and the Serbian judiciary should be prepared for when it occurs. In the meantime,
offline versions should also be readily available, particularly for rural, elderly haneast educated groups.

559 Multi-Stakeholder Justice Survey, World Bank MIE$2014.

560 Justice in Serbi# Multi-Stakeholder Perspectivior the World Bank, September 14, 2011, pg. 41.

561 SeeCEPEJ Evaluation Rep@®14. Thefour other jurisdictions that lack a system to inform and help victims of crime include
Andorra, Armenia, Latvia and Montenegro.

562 Multi-Stakeholder Justice Sury&yorld Bank MDTFBSS, 2014. This is an increase from 16 percent in 2009.

563|PSOS Medi2012
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For discussion of online resources, see the ICT Management section.

83. Availability of court information saw significant progress with the introduction of a web portal, the
Sudova SrbijeThe portal provides information on the steg of ongoing procedures in first instance courts,
including hearing dateue to privacy constraints, the portal can only be accessed by those who know the
case number, which causes some confusion for parties and lawyers®alikgrther, he portal does not
currently provide information about matters before appellate courts and the 8IG@e of the four appellate

courts or the SCC post daily schedules online. Hence, parties to proceedings are not in a position to know
when an appellate cotiior the SCC will hold deliberations in their case. The Constitutional Court, which used
G2 Fyy2dzyOS AlGa RIFEAf@ &AO0OKSRdz ST KI&ES M ALY2ONT |10 LyNR2G
coverage as well as more detailed information. It hatdsemanaged the privacy constraints by providing

GKS AyAdGAlLfta 2F G4KS LI NIGASE YR GKSANI OF aS-OFASS y
would be readily implementable and would improve access to court information in Serbia.

84. Court notice boards could alsprovide better information to courtusers As court users often are
required to wait in public areas for hearings or services, this provide &dstvand easyaccess option for
raising awareness to anything from changes ioncpdure, lay guides, checklists, lay formats of annual
reports etc. Court staff, under the direction of the Court President, could be more proactive in enhancing the
visibility of notice boards and ensuring that they provide accurate and relevant infanmiati court users.

iii. Access to Court Decisions

85. The SCC is the only court with regular publication of all its decisidiie Constitutional Court has

made many of its decisions available online for the public. Other courts do not regularly publish their
judgments, although some, in particular appellate courts, make some particinaplyrtant decisions or
excerpts from decisions available on their websites. Selected decisions are also periodically published in the
Official Gazette. However, the number d&disions available online remains limit€nly the Constitutional

/| 2dzNJlIiQa 6So0aAidsS KFa || &Sk NDOKN S¥FIANBK GKYyF:HAYS t BRI
currently under construction.

86. The Act on Free Access to Public Information adoall individuals can request a court to provide
them with its decisions®® In general, courts fulfill this duty though in some cases, delays occur especially if a
request involves a large number of decisions. Parties to court proceedings can alwaysudskfao
decisions made in their case and also have access to their case files.

d. Access to Alternative Dispute Resolution

87. Evidence from numerous countries shows that the effective use of mediation can enhance the
efficiency ofdispute resolution, reduce the number of pending cases, and help keep cases from returning

to the judicial system9 & G A Y 6Sa FNBY {SNDBAI Q& CNBS [S3AIf ! AR 2
of a case concluded through mediation will be approximately @sgnt of that of a case completed through
litigation, with significant savings to the courts and to partf@sSuch a reduction in costs indicates that
mediation may directly enhance access to justice by allowing more affordable dispute resolution.

88. The EUactively promotes methods of alternative dispute resolution, including mediation.
Standards require member states to encourage training of mediators and to urge judges to invite parties to

5641n December 2013 the Commissioner for the Protection of Personal Data ordered the MOJ remove all names and addresses from
the portal.

565The War Crimes Chamber of the Belgrade High Court does not make its judgments available to the public, notwighstdeid

to do so by the Commissioner for Free Access to Public Information.

566 Serbian Free Legal Aid Fiscal Impact AnaWsisld Bank MDFESS, 2013.
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try mediationfirst. The EU also highlights certain safeguardshdhat mediation must take place in an
atmosphere of confidentiality, and that mediators cannot be obliged to give evidence in court about
mediations>®’

89. In 2005 a legalnd institutional framework for mediation was established in Serti%, but

mediation was never fully embraceds Sa LA GS GKS 2dzRAOALF NBE Q& L}22NJ NBIL
challenges, the alternative course was not perceived to be more attractive. Over timmenumber of
mediation cases in Serbia has reportedly deceeld®

90. Mediation has not been effectively incorporated into the regular proceedings of all couristead,

the system sits astride the regular system and depends on individual judges, attorneys, or parties to propose
its use of their own initiative. To be effective, a ceannexed mediation system should be integraiatb

the case flow, and a systedeveloped to divert cases to mediation at the appropriate time. Further, there is

an absence of public awareness and understanding of the concept of mediation and its potential benefits, so
court-annexed mediation programs experience difficulties in figdaitizens interested in using mediation
services. Lastly, there has been an absence of cooperation between stakeholders in the field of m&Hiation

91. Awareness of mediation is somewhat limited, although it is more commonly known in business
circles.Accoding to the2013 MultiStakeholder Justice Survey, odly percent of general court users and
around 53 percent of business users know what mediation is, and these levels of awareness have been
constant since 2009.

92. Some limited mediation does occuwutside of the court systemTheNational Bank of Serbia, the
Commissioner for the Protection of Equality, the Association of Mediators, and the Chamber of Commerce
and Industry all offer mediation for some types of disputes. However, a recent evaludtithre wise of
mediation in Serbia indicated that these efforts aretaat and used only sporadically.

93. Mediation also suffers from a perceptiorproblem, largely because previous reforms offered
LINE YA &S 0dzi @BaidthePéndrdl antl bugiléya®obsers vino heard about mediation, the
majority considers it useful, but they are more likely to think that it is jestly useful rather than very
useful. Furthermorethere has been a decrease in its perceived effectiven®smng those who are aware

of mediation in the 2013 MuliBtakeholder Justice Survey, 36 percent of the general court users considered
mediation very useful, a decrease of 15 percent from 51 percent in 2009. Conversely, 7 percent more people
in 2013 consider it to be not useful all. People who claimed to have had a dispute they thought should be
settled in the court but decided against such action rarely choose to settle the dispute by mediation
procedure. Only 1 percent of general population (out of those who had a disputedoidadnot to settle it

in the court for any reason) opted to settle the dispute by mediation process, while in business sector
mediation was chosen by only 2 percent in 2009, and 0 in 2013.

94. Nonetheless, court userg and potential usersg appear to wantalternatives outside of the court
system, indicating that a weltesigned mediation system would attract demand from potential court

567 See for exampléhttps://e-justice.europa.eu/content_eu_overview_on_mediatié8-en.do

568 The 2005 Law on Mediation enabled mediation in all disputes unless a law stipulated the exaltisbrityaof a court or other

relevant body. Mediation could be initiated either before or after the initiation of court proceedings, or independent &dramal
proceedings. Cowannexed mediation services in the Basic Courts and certain courts of Isppeisdiction could be used in civil

matters, such as property, family, commercial and employment disputes. In criminal matters;acoested mediation could be

used to facilitate an agreement between the victim and a juvenile offender (wafiemder mediation). Civil and criminal mediators

were mostly sitting judges, but occasionally included trained professionals. In family disputes, particularly in caseg paatal

rights, mediation was generally carried out in collaboration with social Ndfa OSY i SNE® LYy HnncX (GKS WwSL]
established to organize mediation services, organize training and expert conferences, and publish relevant materials.

569 Recommendations for Development and Implementation of Mediation in Serbid ©2 bSRA 6= WSt Syl | NAAO =
570 Mediation in Serbia, Achievements and Challenges, Partners for Democratic Centigs, 2012.

198


https://e-justice.europa.eu/content_eu_overview_on_mediation-63-en.do

Part 1: External Performance Access to Justice Services

users. In the Multi-Stakeholder Justice Survey, 33 percent of the public and 46 percent of business
representatives who had dispute prefer to negotiate with the other side or resolve it informally somehow
(see Figure 106below). Similarly, in the 2014 Access to Justice Survey, the majority of people reported
having a dispute but opting not to take a suit to court. Of ther8, g&rcent said they negotiated their
dispute on their own with the other party, and a further 5 percent found an informal way to settle the
dispute. The remaining 72 percent said the dispute was still outstariéfing.

Figure106: Options Chosen to SettlBispute Outside of the Court, 2009 and 2613

2009 m 2014
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95, wSO23yATAy3d (GKS LINRoftSYya 2F (KS LINBOA2dza Wai;

working groups between 2010 and 2014 to consider amendments, and in May 2014, a new law on
mediation was adopted by theSerbianParliament Under the new law, the Republic Mediation Center has
been disbanded and mediation is expected to be brought under the umbrella of the cdudiges are now
expected to act as mediators outside of their working hours and using catilitiéss. The 2014 Mediation

Law allows for parties to be relieved from paying court fees if mediation is successful before the end of first
hearing. As with the first law, mediation may be used under the new law in any dispute unless a law
stipulates theexclusive authority of a court or other relevant body. In particular, mediation is seen as
suitable for property, family, commercial, administrative, environment, consumer, and labor cases. In
relation to criminal and misdemeanor cases, mediation may bedu®r damage and compensation
requests.

96. However, the new law on mediation has not addressed the institutional shortcomings that were
present under the first law Other than providing for some fee relief and expanding the scope of cases for
which mediation is seen as suitable, the new l@does not address the problems identified above. Tole

to be played by attorneys and parties is not clear, though practioarat the world suggests that lawyers
need not always be involved. If lawyers do participate, consideration will need to be given to the extent to
which it may charge for mediation or whether legal aid would®Bdt will be necessary to monitor the
potential misuse and failure of parties to comply with mediated available agreeniénBylaws, to be

571 Access to Justice Report, World Bank MIF$2014.

572 Survey Questiortiow did you settle the dispute?) Population basembess of public and business sector who reported to had a
dispute they thought should be settled in the court but decided against such adfiohi-Stakeholder Justice Survey, World Bank
MDTFJSS2014.

573 CCJE also calls for legal aid to be availablentatiation (and other ADR) phases of a case, not just when cases enter the trial
phase.

574 Under the new law, settlements at mediation are as enforceable as court decisions. Enforceabilityuddityobill enforcement

has been improving but issues remaiDeeper analysis is necessary to help improve performance in this important area. See
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developed within the next six months, may assist but the challenges of implementation are likely to be
significant with this model and should be carefully managedhe rollout. Legal changes need to be
supported by extensive outreach, regulatory considerations, and incentives to encourage the use of
mediation.

97. The judiciary can expect some challenges in implementing a system where judges become
mediators. The Multi-Stakeholder Justice Survey found that Serbian judges are notsugportive of
mediation (see Figure 10%low). Asignificant behavioral change and training would thus be required for
them to becomechampionsof the process. The extent to which jyeks were consulted through this process

is also unclear, and no additional incentives were provided for judges to perform this further work outside of
normal hours, potentially creating a systemic vulnerability towards gift giving or malfeasance by.parties
Although mediation requires a very different skill set from judging, there remains no special training for
judges who mediate disputes. Further, as European standards require that judges should not hear a dispute
on which they have previously mediatéd,careful confidentiality and conflict of interest rules will need to

be managed.

98. Currently, judges and prosecutors report ambivalence about the proposed .ldwis therefore

timely for a significant investment in outreach, awareness raising, and training of judges and coufthetaff.
proper functioning of the system presumes that all the actors in the system have basic knowledge of
mediation. Although some cots employ mediation coordinators, they are often individuals who perform
judicial functions and therefore cannot be expected to oversee effectively the administration and
management of cases referred to mediation in addition to their regular judiciabsllRiartners in Serbia
suggest a tiered approach to training for mediators, attorneys, prosecutors, judges, afddiciary people

who will have some participation in mediation (e.g., business leaders, media, CSOs, and other
stakeholders}’®

Figure107: Expectations of Judges and Prosecutors towards the new Mediation Law, 2014
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21% ; _ N
, 204 . 10% - Itwill reduce the efficiency
Judges Prosecutors

99. Support for mediation by the Court Presidents and other managers, and understanding of their

Efficiency Chapter.

575 See for example Directive 2008/52/EC of the European Parliament and of the Council of 21 May ZD&&ionAspects of
Mediation in Civil and Conercial Matters

576 Mediation in Serbia, Achievements and ChallenBestners for Democratic Change, Serbia, 2012, pg. 63.

577 Survey QuestionPrepared is a draft of the new law that stipulates establishing of a completely new mediation system, which
includes license for mediators, founding of a chamber, and standardization and accreditation of mediator training programs. In your
opinion, how will enactment of the new Law on Mediation affect the efficiency of the judicial syState? .1 It will reduce the
efficiency, 2. It will remain the same, 3. It will increase the efficiency, 3. | do not know enough to be able to &adudton base:

total target population. It should be noted that some amendments were made to the draft law between late 2013thiben
question was posed and May 2014 when the law was enacted. These changes may thus influence current perkgtions.
Stakeholder Justice Survey, World Bank MIS$2014.
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role in the mediation process, will be vital for the successful use of court mediatiThe CCJE calls for

judges to encourage consensual settleme&fit, Yy R St F 02N} 6Sa GKIFG Wdzy RSNRG I
judges and lawyers in the framework of friendly settlements by conciliation or mediation is a vital factor for
developing thisap@ I OK®Q ¢KSasS FFOG2NA. FNB y2i &Si LINBaSyi

100. Familiarity among the judges, court staff and the public is an issue, but it may not be the primary
barrier. In a recent crowesourcing survey’® of those who answered the question about mediation, a
minority of respondents indicated they were prepared to use mediation, with some doubting its efficiency.
Impediments to use of mediation cited by participants included:
a. insufficient incentives to usmediation, since some parties could simply afford to wait while
the civil litigation drags for years on end;
b. insufficient incentives for lawyers to recommend mediation because of its likely impact on
their litigation fees;
c. lack of trust by parties in theripartiality and fairness of the mediator; and
d. unwillingness of the judiciary to direct parties to mediation, mainly due to inertia and
resistanceo change.

101. A case referral and management system for mediation is a critical step to optimize the benefits of
YSRAFGA2Y YR AYLNRGS 0620K ljdzZ fAde Impldmentstiorfof OA Sy «
mediation in courts will require clear criteria, such as ttrteria for selection of cases suitable for
mediation, administrative proceduré® and statistical monitoring and reporting. It may be worth
considering how best to incentivize judges to refer certain types of cases to mediation, perhaps via a
WNE G WRBY &AND S NYSR @Al LINPRAZOGAGAGE y2NXYad aSRALI
AYRAGARIZ f 2dzRISaQ 62N)f2F R YR AyOSyidAdAl SR Ay

e. Access to Allied Professional Services

102. A vast arry of professionals other than attorneys; including bailiffs, interpreters, expert
witnesses, and mediatorg support the delivery of justice Access to information on these providers and

the ability to retain them at a reasonable cost is needed to acttessourts effectivelyTo ensure access to
these professionals, litigants need to be able to identify them easily by geographic area and needed topic
area (e.g., a Romanian speaker in a certain vicinity), understand likely fees, and) know if theredamg pen
complaints against them.

103. Information available on registries varies in quality and scopehe MOJ has created registries for
most enforcement agents and expert witnes¥ésand a registry of interpreters is included on the
Association of Interpreter website as well as elsewhere. Interpreter and expert witness registries appear to
be adequate to make a selection by specialty or language (see Matrix on Access to AllieddRaifess
Services afAinnex 5. However, it can be difficult to access fee informafitfand the process for registering

a complaint against one of these professionals with an individual judge is not described online. The only
mechanism to complain would be &pproach the individual judge in the case.

578 CCJE Opinions No. 6 (2004) and 16 (2013)

579 |Impressum,Judicial Reform through the interaction of Citizens and States (Judicial Studies Series VollN2PIISurvey,
December 2013. A crowsburcing survey notifies people that a survey is available to be completdideorRespondents are self
selecting andhey may choose which questions to which they will respond. This esourting survey was hosted for one month on

the website of the B92 news agency. Most respondents did not respond to the full list of questions. Of the 1,656 respensas re

173 answeed the question about mediation.

580 Such as timing of the mediation referral, the content of the case file which is referred to mediation and management of cases
where an agreement is reached through mediation as well as those where no agreement wasireache

581 Registries will be available for private notaries and mediators once notarial registration and mediation are implemented.
Individual courts also maintain registries of expert witnesses.

582This is referenced in the rulebook on remuneration of expeisesurt proceedings, but is not available on the MOJ website.
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f. Geographic and Physical Access to Justice Service
i. Geographic Access to Court Locations

104. Geographic barriers to access to justice are not a significant concern in Serbia, particularly in light
of its manageal® size and population.Around 73 percent of citizens and 85 percent of business
representatives do not consider distance to the courthouse to be a problém. elderly and the least
educated are the only cohorts to indicate in a sizeable minority thatdis&nce to the courthouse makes
the judiciary less accessible.

105. Average distance to a courthouse has reduced even further due to changes to the court network,
effective 1 January 2014An earlier UNDP survey found that the 2010negworking had somewhat
hindered access to courts for some parts of the population, increased costs for the parties and their lawyers,
and adversely affected lawyers working in smaller communitfddowever, the recent expansion increased

the number of Basic Courts to 66 from 84K S SELJ} yaiz2y 2F O2dzNLa ¢l a €1 NH
PyAGaQ (2 WwW.1aArAd [/ 2dNIaQry (Kdza |fyz2ald R2dzofAy3a i
proceedings and hold hearings on a daily basis.

106. Further expansion of the court netwdr would be unnecessary-uture efforts to improve physical
access to justice services would be best addressed using online strategies, suditings &s internet
penetration improves, geographic distance will become less relevant than before. The piaealo of
streamlined online processes can bring a range of court services directly to the user.

ii. Physical Layout of Court Locations

107. The Iayout of courts is generally accessible for court uséistwithstanding suboptimal physical

: conditions, in both the2009 and 2013 MukBtakeholder
Justice Surveys, respondents mentioned they didt
| generally cite physical access as a barrier to the delivery of
court services This suggests that access to jcestefforts
should focus on substantive access to services. Nonetheless,
infrastructure upgrades have the potential to improve public
perceptions of access to justice by signaling a modernization
in justice service delivery and easing constraints for those
who work within courts$84

Image of multilingual signsat Vrsac Basic Court, 201

108. Persons with disabilities experience particular challenges in accessing courthoBssspondents to

the UNDP survé$f indicated that physical inaccessibility of judicial facilities is a primary barrier to access to
justice for this groupTheir concerns relate to the primary entrance to buildings, movement throughout
facilities, and adaptability of information for thoséth visual, audio or learning disabilities.

109. Further, in a few locations, navigation within courthouses can be challenging as signage is limited
and the layout is not intuitive In these locations, it is common for court users to roam the halls looking for
courtrooms or counters. This puts disabled court users at a particular disadvantage, but also affects general
court users. Increased use of clear navigation signs would ber-adst initiative for these locations that
would also save the time of court staff and likely increase user satisfaction. In areas where languages other

583 |mpressumJJudicial Reform through the Interaction of Citizens and States, Judicial Studies Series \20d8e Il,
584 For further discussion, see the Infrastructure Chapter.
585 Impressum,Judcial Reform through the Interaction of Citizens and State4)fDP, December 20]13g. 39.
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than Serbian are common among court users, rirgual signs should be usé&

g. Equality of Accessof Vulnerable groups

110. 56 percent of the citizens surveyed consider the judiciary equally accessible to all citizens,
regardless of their age, socieconomic status, nationality, disability, and languagdowever, 38 percent of
reported that it is not equdy accessible to all. Similarly, 59 percent of business sector representatives
consider the judicial system equally accessible to all companies, while 35 percent of the latter do not share
this opinion.

111. Compared with population average, citizens with lesslucation (elementary school and lower)

and citizens over 60 years of age perceive the judicial system as less accessible to them in all aspects,
including costs Citizens who live outside urban areas experience more difficulties in obtaining necessary
information, finding their way in the courthouse, and distance of the courthouse. These responses point to
the need for providing specific assistance to targeted populations.

112. Individuals with intellectual and mental health disabilities experience signifitatisadvantage in

their access to justice serviceShe process by which individuals can be deprived of their legal capacity is not

as stringent as European and international standards regéifeesearch conducted in 2011 indicates that a
hearing by a judge is conducted in only around 12 percent of all é&sEkis appears to contradict the
requirement that such hearings may be dispensed for exceptional case®in\@4 percent of deprivation

of capacity cases, individuals are deprived of all their legal capacities. This contradicts the CoE Principles
Concerning the Legal Protection of Incapable Adults, which states that different degrees of incapacity should
be recognized, and that measures mbtection should not automatically result in a complete removal of

legal capacity®® Recent amendments in May 2014 to the Act on MNeontentious Proceedings introduced
periodic reassessments of capacity at least once every three years, a move towarddiacawmap
Stakeholders expressed concern that social welfare centers, which act as legal guardians in many cases, are
underresourced and may visit their wards less than once per year. The procedure for wards to challenge
their deprivation of liberty and r@ssess their capacity is also opaque, and it is not clear whether individuals
can apply on their own behalf. Some CSOs are supporting applicants to do, so citing ECHR jurisprudence,
though those without CSO support would likely be unable to contest thagins

113. Gender disparities are minimal: there is no significant difference between the proportion of men
and women who would decide to bring a case to court when they think that court was the proper forum
for resolution. Approximately 8 percent of men artipercent of women decided not to bring a case to court
even though they believed court was the proper foréfth.

114. The only significant difference between women and men respondents in perceived barriers to
access was found in lawyeelated costs.Consideralyl, more women (81 percent) than men (71 percent)
stated that lawyefrelated costs would be relevant to their decision to take a dispute to court. This is also the
only problem women mentioned more than the population as a whole.

586 See also the Infrastructure Chapter.

87SeeW NA Y OA LI S& /2y OSNYyAy3 (KS [aboptediby theld@ninfdd ifAiMinjster® oF thd GHGnElLar 6 £ S
Europe in 1999, Recommendation No. R (99) 4, adopted by the Committee of Ministers of the Council of Europe on 23 February
1999. See also théonvention on the Rights of Persons with Disabil2i@g6.

588 Research@nducted by the Mental Disability Rights Initiative of Serbia and the Belgrade Centre for Human Rights, 2011.

589 See, for example, ECtHR judgmentSintukaturov v. RussigApplication No. 44009/05), para 73. See also written comments
submitted to the ECtHBy the European Group of National Human Rights Institutiolmsin v. LithuaniéApplication No. 13469/06).

590 See CoE Principle 3 and ECtHR judgmesittnkaturov v. Russia.

591 Access to Justice Survey, World Bank MI382014.
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Figure108 Male and Femi Perceptions of What Deters Potential Court Us&fs
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115. Members of focus groupffom the Lesbian, Gay, Bisexual, and Transgender population (LGBT) are
less likely than others to file cases to protect themselves or punish those who have harmed tihvdost

cases related to violation of LGBT rights have been started with active participation of an NGO. Anonymity in
court cases is a common reason, and many LGBT citizens, especially those in small communities, are
NBf dzOlGlyid (2 wO2YS adaieQfrakl ¢f retaliatiddAton zh&r affege Havagserd) dnél S
experienced activists who follow court proceedings are deeply pessintfistic.

116. Members of the Roma community, refugees, and internally displaced persons (IDPs) share the
opinion that courts do na treat all members of the public equall§®*! & 02 dzNJia R2 y20G O2f ¢
personal characteristics, the Review is unable to substantiate whether this perception is rooted in reality or
due to an outdated perception retained from the pasthere nmay be a case for strengthening the
dissemination of information to relevant CSOs and community leaders about the functioning of the judiciary
and basic legal rights directed to these groups to break down perceived ba&ffiers.

592 Access to Justice Survey, World Bank MIZS2014.

593 Access to Justice: Sury@yorld Bank MDFBSS, 2014.

594 Justice in Serbia: A MuBitakeholder PerspectivBeptember 14, 2011, pg. ix, 81.

595 UNDP Survey (2013) Impressum, Judicial Reform throughtéhnaction of Citizens and States (Judicial Studies Series Volume II)
pg 54.
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Part 2: Internal Performance Assessment

t I NI w 2F (GKS CdzyOirz2ylt wSoASse FraaSaasSa (KS Ayy
which these contribute to, or impede, service delivery. Part 2 examines how governance and management
arrangements operate and then analyzes how financial and human resources, ICT, and infrastructure are
managed. Assessments are made against the indicatods raferences outlined in the Performance
Framework (aAnnex 3.

1. Governance and Management

Chapter Summary

1. Effective management of the judicial system is hindered by difficulties in measuring system
performance. Data are scattered across fragmented information systems with gaps, overlaps, and
inconsistencies. Data collection tends to be manual, which absorbs a lot of time and staff resources and is
prone to errors. Reports are not often tailored to management reesthd so do not adequately inform
decisionmaking.Analytical capacity across the sector is inadequate, and stotivaation for management
decisions remains weak. There is not a single management entity in the system able to substantiate how the
system actually performs or use data to identify areas for performance improvement. The system lacks a
unified vision of vaat good performance should look like, or a performance framework around which
stakeholders unite to set goals and targets. As a result, it is very difficult for the system to manage for
results.

2. Effectiveness in strategic management is limitedihe adopion of the NJRS 201218 and its

Action Plan represents a significant milestone for the Serbian judiciary. Their content is comprehensive, and
progress is being made against several milestones. However, the Action Plan may be overly ambitious and it
will be difficult to implement effectively within the fivgear timeframe. The NJRS also focuses heavily on
enacting legislation more than ensuring the effective implementation of existing and new legislation to
change behavior on the ground. Yet the lattetHie more important task and it requires an organizational

and managerial approach more than a legal one. The NJRS and Action Plan also lack a clear focus on how
reforms will affect court users, who should be the ultimate beneficiaries of the reforms. ate@tr
Implementation Commission exists, but lacks a work plan and a secretariat and is not driving reform
implementation. In the resulting vacuum, it is not clear among the many fragmented stakeholders who is

f SFRAY3 (KS aeadsSyQar pairfighdeNmprbveredtNAl thi® rate, B Ndsicby g0A8 T
Serbia may have enacted relevant legislation but behaviors will not have changed and performance will not
have improved on the ground.

3. A range of key governance and management functions are cuiyeheing transferred between
various bodies.In the past, these functions were almost entirely entrusted to the MOJ. In the somewhat
poorly sequenced and inconsistently implemented transition towards more responsibility for the HJC and
SPC, some fragmerian, overlaps and redundancies have occurred and impeded the effective management
of system performance. Moving towards the full transition of responsibilities, it will be important to
adequately prepare the Councils for their new functions by the erRDab.
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4. Limited management capacity in the Councils hinders their ability to meet the challenges ahead.
Each Council has established an organizational plan and taken steps to implement it. Each is able to
administer only their most basic requirements. Théministrative Office of the HIC is already sizeable, but
many positions are held by junior clerical staff and lawyers who see their roles in narrow terms. The Councils
lack managerial capacities to drive performance improvements across the sector. Foplexaeither
institution currently has a system to evaluate oramgineer work processes, even though such work will be
critical to improving system productivity.

5. The internal organization within courts needs to be improved if the system is to reach sustain
higher levels of performanceTo date, the Councils have undertaken little work to assess whether the
internal organization of each court or PPO is optimal. No analysis has been conducted on how organizational
variations affect productivity or otr aspects of performance. The Councils do not carry out process re
engineering to produce highuality outputs more rapidly, with less effort, and at lower costs. The Court
Book of Rules provides extensive guidance, but it is outmoded. Current effansdtde the Book of rules

are focused narrowly on the minimum requirements to comply with the new procedural codes, suggesting
that reformers are yet to appreciate the significant benefits to be reaped by simplifying and modernizing
processes. Individual @ad Presidents use their own systems based on personal initiative or with the support
of donors. A simple casgeighting system would assist to equalize caseloads and manage workloads, but
much can be done in the meantime through effective monitoring dddeom existing systems.

6. Inside each court, the managerial abilities of Court Presidents are pivotal to suc&tageholders
NBLRZ2NI GKFIG GKS LISNF2NXIYyOS 2F |y AYRAGARdAZ £ O2 dzN
willingness to addres management issues. However, most Court Presidents have received no training on
management and few incentives exist to encourage a modern and proactive approach to management.
Courts lack specialized staff to assist in management tasks and often lackrizasigement tools. Greater

use of managerial reports from the various case management systems, in particular the analysis of Ageing
Lists, would assist greatly. The higher performing Court Presidents each seem to have cultivated in an ad hoc
manner a smalmanagerial team of skilled nildvel professionals who support him/her to run the court.

This model seems to work well and could be replicated. Court Presidents also rarely meet with each other
they could benefit greatly from colloquia aimed at sharinfprmation, generating ideas and replicating
innovations.

7. A core task for governance and management bodies is to ensure the appropriate mix of system
resources to enable performanceén Serbia, neither the MOJ nor the Councils have developed the capacit

to consider and program resources jointly. This has led to a resource mix that is currently inadequate to
bring the system in compliance with EU accession requirements. Continued fragmentation exacerbates this
challenge resulting in suboptimal coordirati and management of resources, as well as resource planning.
When there is a common view, it reveals a strong bias toward adding judges and assistants, while the
provision for muckneeded provision for other resources is not sufficiently prioritized. Tabke
transformation, the resource mix must favor spending on ICT, infrastructure, training and innovation, while
reducing spending on the large wage bill, particularly on judges aneskdled ancillary staff. This will
require a series of calibrated dsions by the governance and management bodies.

8. The mechanisms to govern integrity and conflictd interest are not fully able to address a
perceived lack of integrity in the judicial systelp. SNB A Q& NI yR2Y Ol asS FaaAr3ayys
reduce predictability in the assignment of individual cases to specific judges. However, not all courts use the
functionality, and those Court Presidents who do use it overrule the system relatively frequently. There is no
corresponding technology for allocatjriles randomly within PPOs. Integrity Plans have been prepared only

for some parts of the judiciary. Formal rules on-gifting to judges, prosecutors, and staff are clear. Yet gift
giving remains prevalent. Complaints are numerous, but grievance eisescarce. Lessons learned from
complaints do not systematically feed these into reform processes.
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a. Governance and Management of Justice Institutions

0. The judiciary is more than a collection of individual judges resolving cases in accordance with the

law. The judiciary is an organization and so requires a mechanism to oversee its performance, plan

improvements, set guidelines, and ensure that financial and other resources are used most effectively and

efficiently. In thisChapteE G KS (SNYBYRITPDENFEYOFEGIQ | NBE dzaSR G2 ¢

somewhat different functions:

a. Governance: decisiamaking at the highest level to set policies, guidelines, rules, targets, and plans.

b. alylF3SYSyay GKS AYLX SYSy il (xd86-dag dperdkiéh addittey & A
LINE GAAA2Y 2F AYTF2NXYIFGA2Y FYR Fylfeara (2 adzZli2 N

10. Governance and management should enable judges to carry out their work effectively and
efficiently. Governance and management should ot/ t SNF SNB 6 A (i K -makng abiitdz® 3 S a Q
otherwise submit them to undue influencklowever, governance and management are vital in ensuring that
judges work in adequate conditions and remain motivated to perform impartially, fairly, and withou
unnecessary delay. The aim is to create an enabling environment that encourages performance. These same
general principles apply to other sector institutions, particularly in prosecution, defense, police, and prisons.

11. Over time, the institution responible for justice sector governance and management has varied
across countries.Historically, the Executive performed these functions through the MOJ or similar
departments. The apparent contradictions between this situation and the principle of judinthit¢gasome

extent prosecutorial) independence have recently been recognized. This recognition produced a tendency to
transfer both activities to a Judicial Council or to the S€IEshould be emphasized that the highest court
retains its jurisdictional foctions®®’

12. Wherever governance functions are locaté® they require a professional management unit to
carry out dayto-day administrative work. Governance
increasingly involves tracking and analyzing syst| Governance and management are th
performane, identifying problems, proposing remedies and { two interrelated functions essential to

GKIFIG Aa yYySSRSR (2 adzil NI organization_al performanc_e._ B 03 R
Council members or the SCC operate much like corpoj Governance bodies set the policies a
boards of directors and oversee without directly engaging guidelines, and management

managerial work. Withoutvell-organized management units| Organizations implement them, and in
the governance bodies (whose members are rarely manag|{ the modern era, do the monitoring dn
will be unable to operate effectively, will lack information d analysis needed to inform governanc
internal operations, and be uncertain as to whether theg decisions.

decisions are correctly implemented. Alsanerging problems

may go undetected and proposed remedies will be insufficiently analyzed.

596 The United States was first to change, transferring the Judicial Administrative Office from the Executive Branch (Depfirtment
Justice) to the federal courts in 1939. Oth@nunon law countries were slower to follow, but have been moving steadily in that
direction. In most Latin America, supreme courts traditionally managed the judicial budget. Over the last two decaddsalébuait
NEIA2yQa O2dzy i NR Scoundld, iSin dnlR e dibiitles Boditie ZdDcils thandle judicial administration as well as
judicial appointments. In Western and Eastern Europe and in Latin America, councils have received mixed reviews. Soiee judicia
(e.g., in Germany) do well witlit one. Some councils work closely with the Ministries of Justice (e.g., in the Netherlands) and
manage quite well. The situation of prosecutors is still more varied. See SEdier{2012).

597 Whether or not the SCC takes on these additional tasks,nitirates to review decisions by lower level courts to ensure their
conformity with substantive and procedural law.

598 Governance will likely be located at both central and decentralized levels.
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13. A core task for governance and management bodies is to ensure the appropriate quality and
guantity of system resources to optimize performanc@nce governance bodies set general rules and

L2 f AOASAY GKS 02RAS&Q Y ibida Snpléneitatién iThefnfanagemdhiNdkiGea 2 d:
then prepare and execute budgets, and agree on the mix of human resources, ICT, and infrastructure
resour@s. Management offices recruit, vet, and sometimes select personnel or handle other human
resource matters; and they also procure materials and equipment, and, in some systems, oversee capital
investment.

14. Modern management includes additional dimensionsost significantly the optimization of the
distribution and mix of all inputs In Serbia, the provision of resources depended on history and tradition as
legislation drafted years or decades ago influenced the distribution of judges or thdcsjatige ratio. In

the face of reformed procedures, old formulas are decreasingly relevant with the prospect that new
demands and technological advances bring. Nonetheless, innovation in the sector is often constrained by
rigid rules, bifurcation of responsibilisebetween organizations, and an overall system that does not
encourage new ways of improving old practices.

15. Human resources often pose challenging issues for legal, technical, and political rea3dres
immovability of judges and prosecutors exists in mamntinental systemsAs suggested by the CCJE, more
flexibility in placements is desirable so long as it does not violate the independence of individualPftiges.
recent years, several systems found flexible ways of reassigning judges to where tineysameeded, for
instance by creating incentives for judges to consent to transfer, or to require experience in more than one
court or on certain projects as a criterion for promotion. What once made sense when transportation and
communication were diffidzf & y2 2y 3SNJ K2f RAX | Yy R doasNibtyeatal $haJ G 2
hardships it once did. In modern judiciaries, mobility is often encouraged and incentivized as it builds
experience, collegiality, and consistency of practice. For example,ierperin more than one court could

be considered desirable (or even a geguisite) in promotion applications. Judges may be asked to act as
substitute judges in nearby courts within the same appellate jurisdiction, and will often agree. Financial
incentives can further encourage judges to consent to transfer.déart staff, automation has altered the
nature of their work and the skills needed to perform. To be in line with these changes, there is a need for
adjustments to position descriptions and pemfitance expectations.

16. Modern governance and management also call for the modification of work processes and
practices for greater efficiency The changes needed may be of an organizational nature, such as
establishing specialized units to process certgimes of cases and so improve the access and quality of
service delivery for users. For example, streamlined small claims procedures can accelerate case processing
while providing services that are more appropriate to users. Many countries with new criprimeedure

codes adopt both specialized judicial and prosecutorial divisions for financial crimes and create units to
process simpler cases. Some modifications may be technoléicaid simplification may consist in
establishing means to join similar giges involving the same defendant and plaintiff, or limiting the
potential for party abuse®! These changes in procedures and practices have been among the most
successful in enhancing efficiency, but only when they have been carefully analyzed and tested

599 CCJBpinion 6 (2004, paragraphs-56).

600]n some circumstares, technology can even replace hearings with internet proceedings, while still ensuring quality. In the UK, the
online claim facility enables users to register and process monetary claims with ease. The system requires neither aohearing
lawyer, andclaims are handled by a single specialized court.

601 Sych as setting firm hearing and trial dates, introducing stricter criteria for accepting appeals, and discouragingiletioes.
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17. Finally, governance and management bodies are increasingly forwaaking, attempting to
project new needs and define the resources required to meet
them. Useful projections go beyond a simple extrapolation A traditional administration focuses on
past trends, requiring anticipation of how these trends w  organizational housekeeping. Modern
change. Rapid societal development may increase or decrq ~ Mmanagement adds a forwartboking
court use, but will inevitably alter the nature of demand. F ;\pprgach iam.pha5|dzmlg planning, evidenc
example, Internet penetration could transform justice servi ased analysis, and alternative scenarios

. , . . help governance bodies adjust
delivery h the medium term if harnessed properly, an e

. . . ] organizational performace to the

governance bodies may ask their management l_Jnlts t_o trg changing conditions and needs.
these trends and anticipate how well current practices will déw
them 502

b. Structures and Powers of Governance and Management Bodies
I.  Distribution andFragmentation of Functions

18. ! NI} y3aS 2F 3F2@8SNYyIFyOS IyR YIylFraSYSyid TFdzyOiArzy
court system.Traditionally, both were almost entirely entrusted to the MOJ functions (see Fig®e Qut

of a concern to enhance ingitional independence, many responsibilities have been (or are being)
transferred from the MOJ to the HJC and the $PThe SCC also ceded some functions to the HJC, including

the responsibility for the election and discipline of judges. The SCC maiitsdiey role as the highest court

in Serbia through the management of courts and cases.

Figurel09 Roles and Responsibilities of MOJPA&4gs Courts
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19. The Councils have already assumed some key functions, and the NJRS anticipates more to come
Both Councils advanced their organization in the recruitment and selection of new judges and prosecutors.
However, critical details related to the career management of judges, prosecutors and court staff remain
undefined, such as their evaluation, pronwt, handling of complaints, and their training.

602 For a further discussion, see the Long Term Planning sectioe éfilman Resourcéshapter

603 While many European countries operate under an M@Jsystem, EU thinking has changed especially where there are questions
about the degree of judicial independence. The Serbian authorities can expect that the EC will cantonlefor progress in this
direction.
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20. {dAff G2RIF&zX aiGl@1SK2f RSNA NBLRNILI GKIG GKS ahw
other stakeholders behave more passivelyet the transition of functions has resulted in the MOJ beirg les
involved in the implementation of reforms. Further, stakeholders report that the quality of interactions
among stakeholders is oftentimes strained, and this undermines coordination and exacerbates existing
fragmentation. There is thus a high risk thafarens will lack ownership among those responsible for their
implementation, thus jeopardizing their success.

21. Further, despite the reshuffle, the current legal framework maintains several redundancies and
inconsistencies, which inhibit system performanc8ome gaps are created by the law and others by how
the Councils assumed their new responsibilities or their interpretation of them. This affects the relationship
between the MOJ and the Councils, and between the SCC and HJC. The MQOJ, the HIC antlltebaB€C s
responsibilities for setting and implementing some policies on court resources and operations.

22. For example, effective caseload management is hampered by the bifurcation of functions between
bodies.For several years, the SCC was in chargeedbdicklog reduction efforts, but the NJRS states that the
HJC will be responsible for determining equitable caseload and the allocation offt‘aEes.NJRS calls on

the HJC to preparédnnual Reports on court performance and defithe measures for its immvement,
although the SCC Annual Reports are comprehensive in this regard. Both the HIJC and the SCC still require
that individual courts submit periodic reports on case movement, and that each court compiles its own
databases on the results.

23. There isalso overlap regarding the promotion of judicial independence and integriBtakeholders

report that the SCC is more active than the HIC in promoting independence, and many suggest that the HIC
should play a more prominent rol@he NJRS Action Plan clegghe SCC with overseeing the measures to
improve integrity within the court§%® but the HJC is responsible for selecting and evaluating judges, and
overseeing Integrity Plans.

24, The management of civil servants is another area where overlap hindsfectiveness All court

staff are hired and managed by individual Court Presidents. The hiring of civil servants is made under the
{/1 Q& ONBIR RANBOUOAZ2YS>S odzi GKS {// KFra y20G (NI RACL
continues to beset by the MOJ. The overlapping ruteking authority may explain the enormous cotot

court variations in staffing patterns as well as the use of temporary, contracted, and volunteer staff to fill
what Court Presidents identify as gaps. Starting in 2€d®&HJC will be responsible for providing adequate
training, compensation, performance management, and discipline for court staff. The HIJC has not yet
focused on these issues, but they will be critical to driving performance improvements.

25. Progress on qaital projects is hampered due to the bifurcated management of capital and current
expenditures. Until recently, the HJC was responsible for the operation and maintenance costs for
infrastructure, with the MOJ retaining authority for capital investments.of 2014, the MOJ is responsible

for both functions, thus facilitating a more coherent approach to infrastructure investment. From 2016, it is
anticipated that the package of responsibility will move to the HJC. While the move may be appropriate, the
to-and-fro of responsibilities discourages either institution from developing robust capacities. Oddly, for ICT
resources, the same change may not occur. Rather, it is expected that the MOJ will remain responsible for
capital ICT investments, while the HJQ hdindle operations and maintenancetherefore the bifurcation

will persist. The judicial system should reconsider the placement of functions relating to capital and
recurrent expenditures to ensure coherence in this important area.

604 Government of the Republic of Serbia, The Action Plan for the Implementation of the National Judicial Reform Strategy for the
period 20132018, Strategic Guidelire3.2.

605 Government of the Republic of Serbia,eTAction Plan for the Implementation of the National Judicial Reform Strategy for the
period 20132018, Strategic Guideline 2.1.2.
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26. Looking forward, it wll be important to plan for the legally mandated changes such that the
Councils are prepared to assume their new functions at the end of 2(Mbre regular meetings among
0KSaS FTNIIAYSYGSR aidl {SK2t RSNAE Yl & | NaD] &8t LIyR2 LINK
more cohesive and coordinated approach to management of the sector.

li. Composition of the Councils

27. The establishment of the Councils is consistent with European standards, however several details

in their composition and organizatondgA I §S FNRBY (KS / / %WBelbéms wBt@myienSy R |-
the Councils are currently under discussion. Reforms are likely to require constitutional amendment and
could be considered as part of a constitutional amendment package.

28. The composition of tle Councils and method of appointment of members is not consistent with

the CCJE recommendatioriBhe National Assembly elects eight of the eleven members of the HIC, with the
other three members being esfficio. The current composition of the Councilslines the Minister of

Justice and a President of the Judiciary Committee of the National AsseérhBIZ.CJE Opinion 10 (2007)
acknowledges that Councils may have a mixed composition of judges afjddgms, but emphasizes that it

must reflect theguarantee of the independence of the judiciary, and that any perception ofrgetest,
seltprotection, and cronyism must be avoided. The CCJE rejects the inclusion of representatives of the other
branches of government in the Council, particularly Eneecutive branch. The CCJE also recommends against

a selection process whereby representatives of the other branches of government nominate Council
YSYOSNE® ¢KS O2YLRaAAGAZ2Y 2F {SNDBAlFQa /2dzyOAfa akKz

29. Opinion 10 makes two further suggesns regarding the composition which are not yet present in

the Councils in Serbialhe first is the participation of technical specialists in the discussions on specific
issues, although not as voting members. The second is the suggested selectionjofigemmembers to

supply additional skills, knowledge, and viewpoints such as civil society or small business representatives.
The Councils may find these additional voices valuable to their work.

30. The enmasse replacement of Council members every five yeas also problemati€® The
simultaneous replacement of all members represents a loss of institutional memory for any organization.
The effect is particularly unfortunate at this stage, when the Councils are still developing their internal
structure, proceures, and institutional competencies. This situation should be resolved by the adoption of a
staggered replacement program for the elected members, as recommended by Opinion 10 (2007).

31. Further, very little information is furnished about candidates in theomination process As a

result, judges and prosecutors are unable to make informed voting decisions about those who should
represent them. Public experts and professional associations are similarly unable to provide informed advice.
Instead, stakeholderseport that the process is dominated by political, personality and popularity factors,

NI §KSNJ KFy GKS OIF yRARFGSQa GNIX O]l NBO2NR 27F LISNF
nominations could be accompanied with some basic and obfectiva G F G A AaGA 0&a 2y GKS OI
and their plans for membership on the Council, which can be used to inform the process.

32. Lastly, some managerial background would be valuable for the Council memberBhe
management experience of judges and progtors generally is acquired dhe-job. Court Presidents and

606 Consultative Council of European Judges (CCJE) Opinion No.10 (2007) recommends the creation of a Judicial Couricil to protec
institutional and individual independence. The opinion suggests that the Council handle not only the appointment andoevaluati
LINEOSaaxr odzi Ffaz2z 3ISYySNIf YIylF3aSySyid FyR 06dzZRISGEI NE YIétdSNEO®
fully in practice.

607 See also th&®eport on Judicial ReforrAntiCorruption Council, Government of the Republic of Serbia, 20145pp3

608 |n practice, he Minister of Justice and President of the Judicial Commission of the National Assembly are likely to sit on the
Council for even shorter durations, as their appointments areféigio.
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heads of PPOs receive most of this practical training; however the Law for the HJC precludes Court
Presidents being candidates for Council membership. Familiarity with management principlpsaatices
g2dd R 0S || O2YyaARSNIotS FTRGIyGFaAS Ay AyidSNI OGAay3
information and recommendations it provides. An increase in managerial experience could be achieved by
including management experience asriterion for election.

iii. Powers of the Councils

33. ¢CKS /2dzyOAfaQ LIR2oSNB Ay NBfFGA2Yy (2 2dzRAOAI f
limited than what is called for in European and international standard3urrently, the National Assembly
approves the initial appointments of all judges and prosecutors, as well as the appointments of Court
Presidents and Chiefs of PPOs, the promotions of Public Prosecutors and the dismissal of Court Presidents
and Public Prosecutofg® Appointments by the leiglature are rare in Europe, and thegise concerns for

the independence of the judicia®°® As stated by the Venice Commission:

@he involvement of Parliament in judicial appointments risks leading to a politicization of the
appointments andespeciallyfor judges at the lower level courts, it is difficult to see the added value
2F F LI NXIAFYSYaGFNE LINROSRAINBE®DQ

Stakeholders are aware of this deficiency, and constitutional amendments are under consideration.

34. As an elegant interim measure, the NJRS
states that only one candidate should be proposed per
position, depriving the National Assembly of its ability
to select candidates among severdlonetheless, the
amendments should proceed as a priority, and wdagd

a significant positive step to enshrine judicial
independence and the separation of powers in Serbia.

35. The passage of amendment will not be a
panacea forbarring all political influence as more
subtle forms of influence exist.Perceptions among
| judges and prosecutors of the independence of their

Title: Keep Walkingsubmitted by an entrant to the Justice own judicial system is low, and perceptions are equally
Competition, World Bank 2014. poor among lawyers and the general pulfit,and

these perceptions likely derive from something more than National Assembly approvals. Géstokiers
allege that judicial appointments become politicized at a very early stage, with political parties reviewing
names well before National Assemblyditvement, and that this practice has been embedded in the culture
of the Serbian judiciary for decad®&s.If that is so, then improvements in judicial independence and public
trust and confidence would require changes to behavibreughout the process. fle implementation of
appropriate governance and management across the judiciary will be critical to ensuring that the spirit of the
amendments is upheld in daily operations.

609 Meanwhile, the HJC approves the promotion and dismissal of judges the SPC approves the promotion and dismissal of
Deputy Prosecutors.

610 In Slovenia, the Parliament elects judges on the proposal of the Judicial Council, and in Estonia, judges are elected by the
Parliament on the proposal of the Chief Justice. lhuahia, Supreme Court judges are elected by the Parliament on the proposal of

the President of the Republic. SEEPEJ Evaluation Rep@@14 (based on 2012 data).

611 \Venice Commission, Opinion on the Provisions on the Judiciary in the Draft ConstifutienRepublic of Serbia, 2005; Venice
Commission, Opinion on the Constitution of Serbia, 2007.

612 For perceptions of judicial independence, see the section on perceptions of judicial independence in the Quality Chapter.

613 See also the section on Recruitnmeri Judges and Prosecutors in the Human Resources Chapter.
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36. On financial matters, the extent of independence of courts and councils from Executive seems

to be appropriate. Somecountries have established constitutional earmarks to protect their judiciary from
encroachments on their financial independence. However, setting the right earmark is diffiauter,
judiciaries enjoying earmask(predominately in Latin America) do not perfolemonstrably better.64
Serbia is already at the high end of the ratio of judiciary expenditure as a percentage of GDP. If Serbia
adopted an earmark based on the percentage of GDP, it would have reachedirbyge&n limit; if the
earmark was based on the percentage of the public budget, it would have exceeded the European limit.
Rather, resource allocation within the judiciary suffers from excessive rigidity that is neither due to the
resource envelope nor ingsed by the MOE® Looking forward, better financial management, particularly
within the Councils, will be critical to ensuring that the judiciary can exercise its financial independence more
effectively.

37. Beyond finances, the defined work and goals of thi@ouncils remain unclearThe Strategic

DdzA RSt AYyS mModmMdH 2F GKS bww{ ! OlAazy tfly OFffa ¥F2I
through changes to the relevant rules of procedure. However, it does not specify which competencies are to
be clarified and only offers examples inst€&tiBoth Councils should move rapidly to set these definitions

lest another law sets the definitions for them.

3. ¢KS 2NHIYyATFGA2Yy 2F (GKS /[ 2dzyOAf Y ST™e Serilisdf ¢ 2 NJ
internal organization were left to the Councils, but little progress has been made to date. The USAID SPP
recommended the formation of internal committees, in particular a committee for budgetary matters.
However, the Councils, the SCC, and the RPPO believe tepnty adopt the structures and processes
specified in the statutes and rules regulating their work. For this reason, the HJC indicated that it could not
create internal subcommittees. This impasse will need to be resolved for the Councils to implemient th
mandate effectively or else the work will soon be overwhelnirig.

Iv. Managerial Capacities in the Councils

39. The Councils will not be able to functioeffectively without managerial supportCouncil members
constitute the governance body; they oversemnagement without engaging in it directly. This division of
flr02N) N> AasSa (KS ljdzSadAazy 2F 6KSUKSNI 0KS / 2dzyOAf &
and CoE bodies have not set specific standards, only emphasizing the need for an aat@isir
managerial office. In this light, the following analysis uses several criteria: the existence and implementation

of an organizational plan; conformity of the plan with general management principles and its apparent
adequacy in light of the taskequired.

40. Each Council established an organizational plan and has taken steps to implementhg.
organizational chart of the Administrative Offices of the HA& SPC can be found in Figure ah@ Figure

614 Of the six Latin American countries enjoying an earmark ranging from 2 percent to 6 percent of the national budget, only one
(Costa Rica) is considered a successful judicial performer. Thesotygically with a higher earmark for the courts, remain at the

bottom of the performance scale for the region.

615 Rigidity in resource allocation is largely due to immovability of judges and lack of automation in resource allocatioth&vithin
Councils. &1 further discussion, see the Financial Management Chapter.

616 See The Action Plan for the Implementation of the National Judicial Reform Strategy for the perie2D281S$trategic Guideline

MOMPH DY/ £ I NATEe ALISOATAO OFYWSRSy[GiSal S2 t NP OldAi 2 HNB WdzR 2 @A/ 10 £/ Dd
statistical analysis), organizational structure and working procedures for fulfillment of obligations of the High Judioidl &l

{41 GS tNRraSOdzi2a2NEU / 2dzy OAf ©Q

617 Although the Councl¥ SY6 SNB Q 2@SNBRAIKG 2F o0dzRISGEFNEB FyR 20KSNJ YIGGSNER
would be useful to have a smaller group of Council members focus on the details for each area. This effort would reliears ofemb

having to inform themseh&thoroughly on every topic. The use of committees would not preclude en banc decisions on policy, but
would allow more effective internal organization of the Council work. Some judicial councils abroad have opted to hale a sing
member oversee each arebuyt this is not advisable. Reliance on a single member tends to fractionalize deuiskimg, undermine
coordination, and create a vulnerability to malfeasance.

213



Part 2: Internal Performance Governance and Management

111 The Councils do not have a General Managem Administrative Director, as is normal for this type of
institution. Instead, each Council has a Secretary of the Administrative Office with a more limited level of
competence and less senior job description. This role should be expanded to bettéie etie
2NBIFYyATFGA2yQa £ SFRSNJ G2 | ROAAS (KS /2dzyOAfa 2y 2
to the AntiCorruption Agency may be more effective, where a Director leads the organization while
reporting to a Board
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Figure11G: Administrative Office of HIC Organizational chart
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Figurelll Administrative Office of SPC Organizational Chart
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41. The Administrative Office ofthe HJC is already sizeabl&he structure suggests 45 positions, one
YASOG2NDE YR GKNBS RSLI NI YSy(a af'ethe/ABmiris8adtiveIOffice off 2 & A
the HJC has filled 34 of the 45 positioRsrsonnel transferred from the MQfaffed the sector for Financial

and Material Affairs, and civil service personnel already working in the courts filled other positions. The
Secretary of the Cabinet, a lawyer by training and experience, oversees the three departments while the
AssistantSecretary of Cabinet, an economist, oversees the sector for Material and Financial Affairs. For these
positions, prior management experience was not an official selection criterion. Also, the HIC counts only one
ICT staff (currently on leave), and only oA® staff working only on internal functions such as payroll
processing.

42, The Administrative Office of SPC is smaller and less developed, but its role is narrower, focusing on
the prosecution serviceQverall, there are 16 employees in the Administration Office of which 12 are staff
seconded from PPOs and four are temporary staff. The SPC counts two departments ardtonéAith no
heads of departments, all work funnels to the Secretary of the Aditnative Office. There is no dedicated
staff for specialist roles such as ICT, but plans are underway to recruit for those positions.

43, LF¥ GKS /2dzyOAftaQ YIyRFEGiSa ¢6SNB Llz2NSfe& NRdAziAyS
but their role is far moe complex and requires a broader range of skilBoth Councils fulfill basic
administrative tasks. However, staff is unprepared to design, supervise, and implement more proactive
approaches to management and planning since they lack managerial skillsaekgroundsFor example,

GKS |1 W Q& KdzYly NBaz2dz2NOSa OF LI OAGe NBfFGSa LINRA Y N
proactive HR management includes the assessment of personnel needs for the courts as a whole based on
the changing naturef judicial work (new demands, new technologies, and new procedures). The structural
change may require altering job descriptions and qualifications correspondingly, assessing and redefining
judgeto-staff ratios, and identifying new types of expertise ded in the central and decentralized
management units. Given the skill levels of its staff, it is not clear how the HJC would accomplish this change.
More advanced tasks include assessing how additions of one type of resources can influence the needed
expenditures in other areas, especially for budgetary planning. Budgetary analysts must consider both
immediate costs (salaries and benefits, or the price of software design and installation) and the related costs
of equipment, space, training, and maintenan@xuirements. Financial managers, in cooperation with
other management units, should also identify alternative mixes of different inputs, theirbewstfit ratios,

and allow for greater flexibility in resourcing.

44, Furthermore, the HJC and the SPC orgatian charts do not include a function for overall
planning based on statistical analysis and other hard dafde Strategic Action Plan (1.3.1) foresees the
SaiGlrot AaKYSyild 2F Wg2NJAy3d 062RASaQ G2 lFylftwh® GKS
action has been taken yet. The brief description in the Plan does not indicate whether these bodies would do
any planning beyond producing reports and suggesting measures for improvement.

45. [ dzZNNByidtez GKS |1 W Q& LX I yyA i HICkBuNt$ ohé fosditiorif@@ O |
Wyl EEGRNYIYIATYT T FFIEANBQ AY (GKS RSLI NIYSy(d 2F . dzR3IS
only focuses on budgeting for salaries and catrexpenditures. In the same department, there is only one

staff member in charge of processing data and the job description requires only a secondary education
degree and two years of experience. In reality, the staff members see their daily job aal.clEnie two

statistical positions in the Department for Status Issues of Judges are largely devoted to processing data that
are already collected automatically. Also, there is one database administrator in the HR department, but this
personwillonlybewdJ Ay3 2y GKS [/ 2dzyOAf Qa AyGSNylrf aeadSvyao

618 Set of Rules on the Internal Regulation and Systematization of Job Positions at the Adddnis A S hFFAO0SZQ | A3
Judiciary, April 2013.
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¢KS | W Qa RSar3y 27 | 46. Despite the many positions held by lawyers,
corresponds to the traditional housekeeping | there is neither an office nor a person to review the
approach to organizational administration and | potential for procedural sinplification or ways to
management. Once current positions are filled, tf remove the procedural bottlenecks in case processing.
Council will need to congidthe addition of units | The position(s) focused on this topic might well fit in a
capable of analyzing performance, identifying | planning and analytic office, assuming one is created.
areas for improvement, and developing suggesty Thjs office could also analyze proposals for procedural
remedies. changes fahcoming from other agencies or branches
2F GKS 3I20SNYyYSyilioe '1faz2sx (K
the muchneeded analysis of the financial implications of future reforms to ensure effective rollout in
O22LISNI A2y 6AGK GKS WwWasSoilz2N®»Q

47. Once the initial organizational structure is fully implemented, the HJC should review additional
needs for more proactiveananagement This will mean first reviewing the qualifications for department and
section heads to ensure that they (or their immediatg@visors) can perform scenafimsed and evidenee

based planning using available data and comparative experience. It will be essential that the experience
gained from other European countries is not isolated in the Department for European Integratiois, but
rather shared and implemented.

v. Structure and Capacities of the MOJ

48. The MOJcomprises eight major thematic units each headed by an Assistant MiniSterlt also
includes the Cabinet of the Minister and the Secretariat of the Secretary General ofrifsgriyl In 2013, lte
number of full time employees was 174, as well as 13-fiare staff and consultants. However, the HR plan
envisages 228 employees. Comprehensive data on the number of permanent staff and temporary
consultants in the Ministry were natvailable, but there is a wide range of donor projects supporting the
MOJ and justice sector reform more broadly.

49, The MOJ workforce is relatively well qualified for legal duties, with most staff having tertiary
education®®However, they are less prepared for policy and planning work or other analytical tasks.

50. ¢tKS ahwQa YIAYy NBaLRyaroAtAGe Aa F2N LR2tAOCe |y
negotiator in Accession Negotiations under Chapter Eerformingthese functions requires stroniggal

analytical, planning and project management skills. Capacity development and training are therefore
needed, particularly in policy development and project management. This would include basic capacities to
analyze sitistics, extract and present policy/relevant information in support of decisiaking (through

policy briefs, memos, reports, etc.). This will be of upmost importance for the accession negotiations for

/ KFLIISNI Hod ¢ KS NB a2 dzNiddsgctoOare/likely tddrengini @and @e@r priodideboR is Q &
therefore needed. While the MOJ management is anticipating future business needs in a number of areas,
there is no formalized human resource strategy.

51. The Sector for EU integration and Internatial Projects has limited resources to perform critical
coordination and resource mobilization functionsSignificant preaccession funding is available to support
reforms in the judiciary. At the same time, reporting and coordination requiremeitts EUauthorities will

further intensify as Serbia obtains official candidate status. The Sector currently employs 11 staff, including

619 For further information, including an organizational structure of the MOJ, see the Background Information on the Serbian
Judiciary, available dtttp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview.

620 As far as legal skills are concerned, most officers working in the field of the judiciary and legislative dmféag to be
appropriately qualified, many having passed the bar examination and with several years of experience in government &mal/or in
judiciary.

218


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 2: Internal Performance Governance and Management

an Assistant Minister. The Sector also hosts the Reform and Accession Facilitation Unit (RAFU), which is
funded by the MDTBSSand consists of 12 advisors. The RAFU provides analytical, advisory and reporting
ASNIAOSAa AY | ydzYoSNI 2F (S@ FINBlFa &adzOK | a NBT2NY
outreach and communication, resource analysis, legal aidymetd legal professions, anticorruption, etc. To
absorb the increasing workload during the fecession process, and to ensure sustainability, increases in
permanent staffing in this business area should be prioritized. Most candidate countries incstaffied in
accessiofrelated functions across the public administration, including in MOJs during the EU accession
process, often on secondment from other areas. After accession, such capacity will need to be sustained and
mainstreamed throughout the MOJ.

52. To ensure coordination of recurrent and capital budgeting, strong communications need to be
established between the Sector for Material and Financial Planning, the HJC, and the \8Ri@ the
Councils could assume responsibility for capital budgets & Itng run, stronger mechanisms for
cooperation need to exist in the meantime between the Councils and the MOJ. Current financial
management is primarily concerned with transaction processing and compliance control, rather than
resource planning (see Resoa Management section). The Sector employs 23 staff, including the Assistant
Minister. After the transfer to the Councils, a reorientation of thencialmanagement function in the MOJ
could be undertaken to provide wider policy analysis, monitor céfstciveness, and improve performance
and efficiency in the judiciary. This would require improved information and data management, including
the development of a database on caseloads, staffing, and costs across the court network together with
resource phnning tools that link budget allocations to service demand and results.

vi. Managerial Capacities in the Courts

53. Effective governance and management are particularly important at the court lev@burt
Presidents have traditionally managed and overseenrtb@in courts and the courts below them in the
hierarchy, at least in theory. In this senggourt Presidents serve as mléel governance and management
bodies.

54, It was thus concerningthat Court Presidents had not been appointed since 2010 and many
remay SR W OUAYy3IQ F2NJ LINRf2y3aISR LISNA2Ra:z YR 200¢
{GFr1SK2f RSNB NBLRNI GKFIG GKS LINRPf2y3ISR WFEOUAYy3Q
these key players, including timidity in tackling managemssiiés, sel€ensorship in sensitive matters, and

a general feeling of uncertainty and dependence that negatively impacted performance in recent years.
Fortunately, this issue has been addressed with the appointment of 141 Court Presidents in May 2014. This
represents an opportunity to invest in these Presidents and build their managerial capacities.

55. There are significant variations in court management among individual coufitee authorized
functions of Court Presidentwre quite extensive (see Box)1ard the structures of the courts and PPOs are

set by detailed rules. However, there is no uniform approach to implementing these functions, and very
limited guidance and accountability. On several field visits, stakeholders commented that it is not possible
comply with all rules, so they are forced to exercise discretion and make-tiffglas to which rules to break

¢ an ironic sense that with too much rigidity comes disorder. The resulting variation is visible in staffing
patterns, budget execution, arees, judicial productivity and backlog reduction efforts, and in the use of
automated systems and the submission of reports. Greater consistency is probably desirable although not at
the cost of stifling productive innovation.

56. The managerial abilities o€ourt Presidents are pivotal to succesStakeholders report that the
YI'AY RSUSNXYAYlLYyG 27F | O2dzNIi Q& LISNF2NXIyOS Aa y2
infrastructure but rather the quality of the individual Court Presidents and their willingness to address issues

in their cout.
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57. The performance of Court Presidents has been variablhose who have been strong base their
success on individual enthusiasm and largely unrecognized effddry little training has been provided,

and opportunities for Basic Court Presidents to meed exchange experiences are rare. Some Court

t NSaARSydasz S@Sy ¢KSy GKS& $gSNBE WIHOGAy3aQ: KI @S
expectations for performance among their judges and staff. Others simply fight fires in disarray. In between,
there are examples highlighted throughout this Report of improvisations to soW®agroblems that have

led to innovations, and lessons could be learned from these and replicated around the country. Court
Presidents report their courts court perform bette and their roles are made easietin a governance and
management environment where there are enough general rules to set parameters, but enough flexibility to
adapt and innovate, reinforced by guidance and peer learning.

Box I7: From the Law on the @anization of Courts

The duties of Court Presidents include: representing the court, managing court administration, responsik
proper and timely court operations by ensuring legality, order, and accuracy in the court; ordering the rem
imS3dzf F NARGASAT LINBGSYyiliAy3d LINPONIAGAYF(GA2Y Ay (GKS (
assistance, safeguarding the independence of judges and the credibility of the court, and other tasks set fort
and the Court Rulesf Procedure.

In Serbia, the court administration for which Court Presidents are responsible consists of tasks that sup
exercising of judicial power, in particular: the organizing of internal operations, summoning and assignmern
judges, ativities related to standing expert witnesses and court interpreters, review of complaints and pe
keeping statistics and drafting reports, enforcement of penal and minor offences sanctions, financial and
business of the court, and certifition of documents for use abroad. The court administration is also regulat
more detail by the Court Rules of Procedure.

58. Most Court Presidents lack specialized staff to assist them, and court rules are relatively silent or
considerably outdated orthe need for support staffing Some Presidents have developedhtat support
teams. In Vrsac for example, an active and skilled team of middle managers assists the Court President to
take decisions, implement, and monitor results. This approach shouklstematizedand the practice of

using clerks for these tasks, or the hiring of contracted experts, should not be continued. Thus, in addition to
developing staffing patterns for the Councils, a performance improvement program will require developing
staffing profile to support Court Presidents. Some functions may be appropriate for a Court Manager, some
for managerial advisors, and others for a combined IT/statistical specialist profile. Existingestpécially
judicial assistants and Court Secretargesould rise to these roles. The key will be to create an attractive
career path where positions have official recognition, detailed descriptions of responsibilities, selection
criteria, and salaries commensurate with their market value.

59. Under new goverh Yy OS | NNJ y3ISYSydGaz /2d2NI t NBaiARSweiaQ N
Councils and their management offices will be responsible for setting and tracking the overall standards for
GKSANI NBaLISOGADGS AyadAaddziizyQa arlle@Nting soing &ehtraliyed y A ( ;
LINE2SOGad | 26SOSNE (GKS /2dzyOAfa NBIljdzANB Ay Ldzi WFN
through their organizational hierarchies. Further clarity on responsibilities and decis&img in higher

level couts is required. In addition, individual courts need to &@equately resourced to perform more

modern tasks.

60. Management by groups of judges would further enhance court performance and assist Court
Presidents in carrying out their tasksn the Netherlanddor instance, the work is undertaken by Court
Management BoardsThese Boards function like a mini Council. If created at the Appeals Court level, the
Boards might incorporate judges from lower courts. Service on the Boards need not-tdulalthough

Serbia hagnoughjudges to make permanent Boards feasible. Much also depends on how much decision
making power the HJC delegates to the lower reaches of the judicial hierarchy. Similar considerations apply
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to the SPC and the prosecutors.

61. While the HJGind the SPC should first focus on their own organization and management units,
they will need to proceed quickly in defining the governance and managerial responsibilities of individual
courts. This is where practical innovation to improve service deliveryikely to occurTherefore, the goals
for the HIC and the SPC should be to enforce uniform standards that still leave room fomusefation

c. Effectiveness in Operational Management

62. Due to the ongoing organizational changes, the evaluation démal management is complicated.

Both Councils are still implementing their management offices and internal work processes, and it is
premature to assess their ability to perform the key functions. This section thus focuses on what the
structures still uder construction will be able to do, and how they might be expanded for better
performance.

I. Internal Organization in Courts

63. The organization of courts has been unstable for some tifsee Background Annex).series of
reforms adopted over the last decade reflect different views of how the judicial system, and particularly the
courts, should be managed. Some were successful, but many returned to the drawing Moatdecently,

the court network was again reganized in 2014, but this should now stabilize. Although the impetus and
methodology were not clear, it was observed that no fiscal impact analysis was conducted. However, any
concerns regarding geographic access to justice under the old network shouldedully allayed. As
previous court units became Basic Courts, they can now operate at expanded hours and judges need not
travel so far.

64. The 2014 change to the court network did not fundamentally change the organization of the
system.The same buildinglocks remain (e.g., the budget, number of buildings, judges, prosecutors, staff,
caseloadsandusers), but people are now dispersed across a larger number of locations. It is hoped that the
network is now settled and will remain so for at least the mediterm. Stakeholders report a craving for
stability within the organization of courts to allow various reforms to be implemented.

65. However, within-court changes have been fewer and internal-oeganization will be inevitable in

the transformation. When pocedures change, the judicial work, judigestaff ratio, and the types of staff

will need to change as well. The nature of demand may also change, for example through the use of plea
bargaining or when new departments may be needed to support mediatioa.réduction of backlog may

also require the temporary creation of enforcement departments to speed up the process.

66. The Councils or the SCC/RPPO should review internal organization and modernize to meet current
needs.The need is recognized in the Actiorf Y& ¢KAOK | daA3dy GKS GFrail G2
may not be well equipped for this type of analysi® date, little has been done to assess the internal
organization of each court or PPO or to determheav productivity or other aspects ofepformance are

affected by the significant organizational variations. The Councils or the SCC/RPPO should consider creating
an office or positions within an existing unit to identify optimal internal organization, and support wider
adoption. The staff chged with this task could be lawyers, but they will need additional qualifications and
skills. A degree or experience in organizational development, industrial engineering, or business
administration might be useful. In the meantime, both Councils mightuieexternal experts to lead the

initial analysis.

67. Guidelines should be developed to ensure that resource use is linked to productivity and results,
allowing variations from strict finance and staffing models when it can be shown that they are more

221



Part 2: Internal Performance Governance and Management

efficient or effective. The HJC in particular, as the judiciary encompasses more variations, will need to collect
FYR ylLtel S AyF2N¥YIFiA2y 2y (GKS NBI ¢ aArbtdz GAzy 27
should identify productive experimentsuch as courts that have formed management teams, preparatory
departments and backlog reduction taskforces. Past and current Court Presidents are a resource the HJC
should tap for innovative ideas to improve the delivery of court services. Colloquia aGummgPresidents

would be valuable to further explore what does or does not work, and what is needed at the court level to
enable performance improvements.

68. For example, one organizational innovation with reportedly positive results is the introduction of
preparatory departments to smooth case processing in civil caseshe Basic Courts in Uzice and Subotica,
preparatory departments have been an efficienayto ensure that cases are ready for hearing, while also
reducing the administrative burden on judges. Such departments are composed entirely of judicial assistants
devoted to verifying that procedural requirements have been met, researching cases dimg) faxamples

of court practice for judges, drafting court decisions, and calculating court fees. Similar arrangements have
been used successfully in other countries. France created a special juggedé mise en étato prepare

civil cases foadjudication, and common law countries often assign prefmayawork to qualified courstaff.

69. Lessons learned from these nascent Preparatory Departments should be shared across the system
Results can then be monitored and innovators rewarded. Court€hwhave been slower to introduce
Preparatory Departments could be encouraged to prioritize their establishment. Logistical concerns and
2dzR3ISaQ NBf dzOGl yOS (G2 WAKINB GKSANI Faaradly@aqQ Yl
There may balifferent models of departments that work better than others. Elucidating and sharing these
lessons could thus spur further innovations.

- — 70.  Further consideration could also be given to
{ SNbAI Qa 2dzRAOAIt | gpecialization of work In Basic Courts in particular, specialized
mechanism for evaluating internal departments and streamlined processes could be established
\?a:g:tr;:)znfl%ns?fu2&20;?13”51;1‘1‘523?'&rs to deal with certain types of cases such as small claims, labor
o . - ' disputes, and family issues. In Misdemeanor Courts, greater
There are significant differences in unit L
productivity that deserve further study spe(_:lallzatlon on customs and tgx cases may be_ warranted.
since they could provide solutions to | Similarly, PPOs could consider the establishment of
improving the overall system performancg departments and processes for the investigation and

prosecution of types of cases that require specialized skills,

such as fraud and sexual violence

li. Managing Caseloads and Workloads

71. As discussed in the Efficiendghapter judicial caseloads are distributed very unevenly in the
Serbian judiciary, because the number of judges in the same types of courts does not correlate with the
number of incoming cases, pending caseloads, or dispositidrssdirectly impacts court efftiency and
access to justice.

72. ! OlFasS ¢SAIKIAY3A YSGK2R2f238 ¢g2ddZ R AYLINRGS (K
judges and staffWeighted caseload standards define case complexity and the amount of judicial time that
should be allocated to elccase event, and develop case weights that can be used to effectively allocate
human and material resources within the judiciaras€ weighting is useful to balance workloads in courts

that handle different case types that require different levels obeffto resolve. By contrast, courts that

621 The Basic Court in Novi Sad intended to establish Preparatory Departments for civil matters iac20iding to its Annual Work
Schedule. However, this has yet to occur, reportedly because the three assistants proposed to work on the project cannot sit
together, and because judges are reluctant to forego their assistants.
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handle different case types of broadly similar effort may not need such a tool and random case assignment
combined with managerial oversight is sufficieWhile case weighting helps, there remains some debate
aboutthe extent to which a case weighting toolwould ®lv { SND A Q& LINRof Syaao {SS

Box 18 The Debate on Case Weighting in Serbia

¢KSNBE NBYIAyad a42YS RSolFGS NBIFNRAYI GKS SEGSyd
challenges While there appears to be consensus in favor of developing a tool, there are divergent views on t
of investment and priority it warrants.

At its heart, the issue lies in whether the problem of uneven workloads in Serbian courtanliééférence in case
types or something else.

Proponents of a case weighting argue:

- Case weighting would assist Court Presidents to compare true workloads between judges in the sam
When an individual court handles a range of case types that eqeiy different amounts of effort, the Cou
President can apply the weights, compare workloads, and assign ailbcate cases accordingly.

- Case weighting would assist the SCC and HJC to compare workloads between courts of the same
between d Basic Courts). When the same type of courts handles a range of case types that requi
different amounts of effort, the system can compare workloads between different courts of the same
Measures would still be required to eitheralbocate @ses or transfer judges.

- The tool could enable the system to highlight Rmgtfformers, whose true workloads are worthy of recogniti
and could feed into evaluation and promotion systems.

Arguments against case weighting include:

- Uneven caseloads in $& relate to differences in judges (their productivity, work pace, skill etc.) more sg
differences in case types. Case weighting will become a diversion from the real challenge of ensur
judges are sufficiently trained and share a common cdmaerit to work.

- Some cases take longer than others, not because of their case type but because of inconsistent pract
system should target inconsistent practices, and workloads will improve for all judges.

- The random case assignment system alreadgbles Court Presidents to equalize caseloads (and when
cases require different levels of work, deviations in assignment can resolve them). AVP reports cg
caseloads per judge by case type in each Court, but should be integrated to show theceasaeourts. Efforf
should focus on improving statistical reporting and ensuring that leaders analyze their reports and take
on them.

73. An HJC working group prepared a pilot case weigg methodology, but its work has not been
endorsed.With support from USAID SPP, the working group developed case time estimates through expert
opinions and collected actual case time data, then tested and adjusted both to develop a caseload
analysi?2 Cases were categorized into three groups (simple, complex and very complex).

622The working group adopted theelphi method to estimate time needed to review each event in the case processing chain. Time
keeping was conducted of amoBg6 judges from 37 pilot courts of varying court types.
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Box 19 Pitfalls and Lessons in Developing Case Weights

Court systems commonly get mired in the design of weighting methodologi&sme countries have taken mat
years to roll out sophisticated systems, only to have twaek them to account for reforms that have occurred
the interim.Lessons from other jurisdictions highlight many pitfalls. Oftern, the hardest part of deygkbmase
weighting methodology is identifying how much effort is spent by different actors to resolve cases. Estim
judges are often not accurate, and testing is often contaminated by bias and gaming behavior. Experts ag
the development of sth a tool can be a challenging and often ldegm endeavor. Lonterm time testing with

time sheets and stoatches, preferably by a professional firm specializing in this kind of research, is
required.The process has also produced conflict. B@negple in Spain, judges rebelled against both the weight
system and the decision to use it to give merit bonuses to judges producing over the average. Above

weighting needs to be simple in order to be effective.

Best practice suggests that@ dzZRA OA I NB Ay (NI} yaAdGA2y akKz2dZ R waidl
and then enrich it over time A brief pilot program can be valuable, and once rolled out, annual updates t
methodology can incorporate legal and procedural reforms, @pyly lessons based on experience. The procey
refinement should rely heavily on objective data from expert firms, as well as on input from stakeholders wit
judiciary.

74. In Serbia, wile a more sophisticated analysis is underway, an initial basic weighting by major
casetype could be implemented.Lessons from the pilot could be applied, particularly its first stage of
grouping cases into three categories, which was not contentiowsgMs could be applied to the numbers

of cases of each judge (without allocating time), to arrive at a roughly weighted number for each judge that
can be compared. Over time, the system could become more sophisticated by estimating the amount of
effort genaated by each case type. Such an option could be considered by the HIC and SCC as an interim
methodology in the short to medium term.

75. In the meantime, much progress can be made to address the unequal distribution of cases
between courts without the tool. For example, it is doubtful that the enormous variation in the average
caseloads of Basic Courts is based solely on the relative complexity of cases rddedegherforming
O2dzNJia O2dzZA R fa2 o6S adzZJR2NISR (2 AgéediNBughSargefS&iNIF 2 NI
interventions. Court Presidents should also use existing systems (predominantly AVP) to analyze existing
caseloads for each judge by case type. The HJC should also require AVP reports from courts on the allocation
of judges to cases bgase type. Where imbalances are real, files can be transferred between neighboring
courts. Incentives can be offered to encourage judges to transfer (permanently or temporarily) between
neighboring courts, including recognition awards, consideration fomption and financial incentives. The
current system of random case assignment could be monitored, and Court Presidents could be required to
report on each occasion when they overrule the system, and the reasons for their decision. Together, such a
suite of measures would improve the distribution of caseloads to a point where the variation may be due to
case complexity, at which time case weighting will be ready to be applied.

lii. Work Processes and Process-Ragineering

76. Closely related to internal organizimn, process reengineering is the radesign of work patterns to
produce high quality outputs more rapidly, with less effort, and at lower cosiisdone successfully, process
re-engineering contributes to quicker and more effective remedies for useis,raduces the burden on
judges and their staff without sacrificing on quality. Processmgineering seeks to identify and remove
steps that contribute little value. At times, all that is required is a better method for organizing workloads
and distributhg work between judges and their staff. All these efforts can improve the work environment,
and make life for courts and parties easier, reduce delays, and costs, and improve satisfaction with justice
services.
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77. Neither the Councils nor the SCC has a system to evaluate work processes cetgireer them.
Individual Court Presidents use their own systems based on persenal N

initiative or with the support of donors (see boxes in the Efficiency
Chaptej. Neither the SCC nor the Councils have created a uni
position to contribute to this work, nor did one ekprior in the MOJ.

78. Process reengineering requires familiarity with current
practices, knowledge of alternatives punged in other countries, and
some ing&eanuity or imagination to see how imported or local
innovations might be adopted more widelySee Box 2®elow for an

. . ) . Image of a service of process
example of business process-e@ngineering that has been h'ghl)énvelopehSubotica Basic Court

successful in the Subotica Basic .oWestern European judiciaries, agpq3.

well as the more developed common law systems elsewhere,

constantly make refinements to their system. Some reforms are more successful than others. However, no
process is impervious to change.

Box 20 Easing the Bottleneck of Service of Process: An Example from the Subotica Basic Court

Each day, the Subotica Basic Court processes hundreds of requests for service of process (for orders,
decisions etc.) in famous blue envelopes. With the assistance of tHedu$e IT Administrators, the Cou
streamlined the process and achievedarkable results.

BEFORE: Judicial assistants would write on each envelope the name and address of the sender and reg
pass them to the Expedition Office within the Court. The Expedition Office would thprogess all of the
envelopes anghlace them in a box for delivery to the Post Office. The Office would transcribe the details o
envelope into a form that is required by the Post Office, and the names on the form must be in the same
which the envelopes are boxed. The preogsuld take approximately five minutes per envelope, and human ¢
was common. With hundreds of envelopes each day, the task of preparing service of process would takg
staff several hours each day.

AFTER: Now, judicial assistants enter themesm and addresses of each recipient in an Excel spreadshee
spreadsheet generates a QR code with the embedded data, and the assistant prints the QR code on the ¢
The Expedition Office then scans each envelope using an inexpensive webcayrptecthéhe envelope in the bo
The scanned data relays to a computer that automatically populates the required form. Staff now pro
envelopes per minute, and the process is complete in about an ($&&.image above. Also, a video of the proc]
isavailable here https://www.youtube.com/watch?v=7ka9ncdNg)

THE LESSON: Streamlining processes does not always require expensive investments in ICT (in this ca
cost was arninexpensive web camera). It requires staff to understand the workflow, identify the bottleneck
work together to solve problems. The result in the Subotica Basic Court is speedier and more accurate df
service of process, along with higher mlerand more effective use of staff time. Given that service of procesj
severe bottleneck, many Basic Courts could consider replicating this innovation.

79. The adoption of new procdural codes is a form of business-emngineering, but rarely have their
intended aims been effective due to lack of analysiErequently, reforms have become a source of new
problems or simply have not eliminated past ones. It is particularly critical rifarmers specify the
changes and benefits they propose to introduce, and that these be tracked once the code is enacted, and if
legally possible, via a pilét

623C2NJ SEIF YLX ST w2YlFyAlQa {YIff wS¥Fadprdublegto thieladoptibnyofitGeyh@nScRmindl2z A y
and civil procedures codes. However, the presumed improvements like a reduction in the average number of hearings pee case we
never actually monitored. As of late 2012, decisinakers did not know whe#tr the changes had occurred, and if they had
happened, whether there were decreased delays. Nonetheless, new codes were enacted on the assumption that both the changes
and the benefits came about.
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80. The new CPG a radical exercise in process-engineeringg provides a recent exampleln this

case, reforms were based on legal principles regarding the proper role of the courts, prosecutors, and law
enforcement with some influence from foreign donors, more so than on the detailed process analysis or
data from within the Serbian systeff In a positive effort, the SPC attempted to analyze the cost
implications for PPOs based on grafting the budget and staffing needs of criminal investigation functions
onto PPOs. However, this analysis did not account for the expanded scope of work ehtauptesecutors,

nor did it assess whether existing court allocations (or prior PPO allocations) were appropriate in the first
place. Furthermore, the HJC and SPC estimates regarding personnel needs under the new CPC did not
suggest a detailed exploratiaf organizational alternatives or available data. The implementation plans did
not include a rigorous, comparative analysis of the old and proposed case trajectories, or the effects on
staffing needs and task assignments, or of the impact on the timimantay, and quality of service delivery.

81. It is not too late for Serbia to test the effects of this
Process rengineering, or the developmen| reform, if it immediately and precisely defines the intended
of ways to simplify the means for carrying benefits and the data through which it can measure eh
out basic tasks, is underdeveloped in | jmpacts Such testing would also permit refinements in the
{ SNDALFQa 2dz@aiAOS | fyture, should the benefits not emerge as anticipated. Lessons
adoptedzjudgesand staffcou!d produce| ¥ NEY / NRIGAIFOQA SELISNRS yOS 6AlK
morewith less .eﬁort’ and satisfy USET | Croatian CPC introduced significant amendments, only to be
demands for quicker and more effective . . . . LT
remedies. partially abolished by their Constitutional Court, resulting in a
partial reversion to the previous system.

82. Much re-engineering can be done less radically. An administrative change can be quite small yet
can have a discernable impact in service deliveWhile physcal case files are still used, barcodes can
facilitate their location, which may prevent files from being lost or misplaced for long periods of time. If files
are scanned, copies requested by attorneys or parties can be produced more rapidly and, ttegermi
delivered electronically. Similarly, statistical reports can be generated electronically and transmitted by flash
drives to a central database, as is already practiced in the Misdemeanor Courts. On the administrative side,
the goal is to avoid entarg the same data more than once, thereby reducing workload and potential errors.
The online filings and notifications-{¢ing) currently under development in Serbia is a natural progression.

83. On the judicial side, redundant processes can be eliminatedvi®g judges more authority to
decide on what is essential and what is not can curb potential dilatory practic@surt Presidents can
encourage their judges to be more assertive and proactive in their case management, and should support
them to enforce tle new approach. Sanctions for frivolous claims and abuse of process can be imposed and
enforced. Appellate Courts can support lower courts by endorsing a more assertive stance during trials;
meanwhile, they could be encouraged to amend decisions wheresa&silple instead of simply sending them
back for retrial.

624 The transfer of the investigation from a judge to the geoution draws on a widely held assumption that prosecutorial
investigation eliminates conflicts of interest and reduces overall costs and delays. So far, none of these beliefs hdgduted ©
rigorous testing. The investigative judge continues tacfion well in many countries, including France, the Netherlands, and Spain.
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Box 21 Process REngineering in Modern Judiciaries

Whether a change in practice and procedure is small or large, success is more likely if four conditions are mq
i. precisely define thaargeted problem(identify whether and why it really exists, and assess whethe
proportions merit the change);
ii. define the proposed improvemer(identify not just a change in practices, but a change in service qua
iii. adopt a credible remedyensureit has not already been tried and failed, and look for evidence sud
elsewhere); and
iv.  make a plan to test resultgknow what success will look like, make ro@lirse adjustments, and rewar
innovators).

Reforms undertaken in many judiciaries do not meet these conditidRsforms often start without good evidend
of the existence of a problem or of its purported cau§dmse errors can be avoided through a review
performance statistics and case filetdasurveys with court users, and other types of empirical evidence. Pla
and analytic units can be tasked with reviewing all these sources of data to identify problems, investigats
suggested by Council members or external observers, and thubg@ouncils on firmer ground in making thg
decisionsThe benefits of improvements can then be quantified, and innovators rewarded.

See World Bank (2002) for a critique of ineffectual reforms to enforcement proceedings in Mexico. See Ger
foraONRGAljdzS OAGAET 2dz&AGA0OS NBF2N¥Ya Ay 9y3IflyR |y
experience in reducina delavs bv limitina adiournments. onlv to find that adiournments were not the cause.

84. The judiciary should consider establishing such a procesgngineering team.The team could
identify opportunities, and analyze existing processes and deem#king while learning lessons from other
judiciaries. Some judiciariesuch as in the Netherlands, have introduced roving evaluation teams that
periodically evaluate the effect of processes on a given number of courts, and assess how improvements in
processes might be made.

d. Effectiveness in Resource Management
I. Resource Maagement and Coordination

85. Continued fragmentation results in suboptimal coordination and management of resources and
resource planningThis is in part due to the division of responsibilities among Councils, the SCC, RPPO, and
the MOJ which results in adla of coordination in the planning for resources, such as judges, court staff, ICT,
and infrastructure. This fragmentation is then deepened because departments within each organization
work in silos and are isolated from each other. Within the Councilexample, the financial and material
resources sections do not generally liaise with the human resource departments to identify ways to
coordinate resource demands and calibrate them against needs. As a result, individual resources, if planned
at all, arenot coordinated within a resource envelope.

86. To the extent that there is a common view, there is an inherent bias toward adding judges and
assistants.This is evident in the high and growing wage bill, the incremental increases of personnel, and the
commonrefrain that more staff is still needed. The distribution of judges and support staff tends to follow
tradition more than logic; if Basic Court X had 10 judges, 10 positions will be maintained or the number
might be increased. Yet, as highlighted in EféciencyChapter there is no correlation between the number

of judges and their caseload, nor the productivity of courts, nor is there a relationship between court size
and the judgeto-staff ratio (see the Human Resourdekaptej. Staffing patterns ug widely, and the use of
contracted and voluntary employees contributes further to the variation. Other judiciaries across Europe and
in the region operate at similar levels of effectiveness (clearance rates, times to resolution, pending backlog)
with suB G F yaGAlLfte fSaa LINRPTFSaarzyl f FYR &dzLJLJ2 NI adl
assistants might merit reconsideration alongside more pressing needs, given that the resource envelope is
fixed.
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87. The provision for other resources is less geoas, and more of an afterthoughtIT specialists,
Court Managers, and experts in other disciplines are in short supply. Meanwhile, there are constant
complaints that staff of all types are underequipped and poorly hod&d@lanning for these positions is not
done, suggesting that budgeting for anything but the basic human resowurgedges, prosecutors and
possibly their immediate assistantds done with what remains left over, or if managed by the MOJ, through
donor furding.

88. There is no systematic planning or programming for ICT and infrastructudecisions are a¢hoc

and based largely on what donors are willing to suppi®ften overlooked are the longeéerm costs of
operations and maintenance. In the case of Iltfle analysis has been done as to what best fits within
existing systems, which has led to a proliferation of defumded fragmented systems. Not enough training
has been programmed to enable users to maximize the benefits of new investments. Yetothese
resources will be critical to driving the kinds of performance enhancements that are required for EU
integration.

89. Further, the impact of one resource upon another is not estimatdebr example, there is nsign

that increases in IT equipment have sufficiently augmented budgets for IT specialists or IT training, or that
the addition of court staff is translated into increased costs for equipment, space, and materials. The results
in judges without offices,taff without computers, and a case management system with no training. Or in an
extreme case with the court reetworking, some PPOs opener”

without desks and chairs for staff. Formulas need to
developed for making cost projections; otherwise, th
invesment in the original resource is not productive.

Justice sector planning in Serbia could

benefit from two additions: greater
attention to the need for nojudicial mid

level staff(e.g., IT and management
experts) and an automatic recognition tha
90. Fragmentation also hides arrears. As discussed in t|  the addition of one type of resources has
Financial ManagemenChapter the accumulation of arrears implications for expenditures on other
is a significant problem for the judiciary and needs to be mor resource types.
proactively managed.

ii. Resoure Mix and Ability to Program Resources Jointly

Box 22 How Much Should | Spend on What?

There is no European standard for the required mix of resources in the judicial system. Data on financial, HF
resources available to the judicial system b&ncompared at European level and beyond by utilizing internatio
available budget data or the CEPEJ data. Always the biggest share of the budget of justice sector instit
dedicated to human resources, but different systems dedicate grealesser shares to other resources. With
magic formula, much depends on the specific characteristics of the local context and the baseline from
judiciary embarks. For example, a judiciary with an old or poor stock of existing infrastructut@Tandllneed tc
spend a higher share of its resources on upfront capital investment than a judiciary that already has a decent

91. Neither the MOJ nor the Councils have developed the capacity to consider and program all
resources jointly Some aspects of joint programming were addressed above, but only regarding implied
costs of additions of each type. This report examines the global programming in which strategic results are
identified and resources are mobilized collectively to achidwem. Currently, there is no process to
prioritize results, analyze data to identify alternative resource mixes that could be mobilized to achieve
them, decide upon a resource mix, and later deploy plan resources accordingly. Instead, deeisiogn

625 |f performance shortcomings could be explained by poor working conditions and insufficient equipment for the judges mlready i
place (as many interviewees report), then the ation will not be resolved by adding more people to the system. If additional
funding is applied only to salaries, then funds needed to support those people through infrastructure, equipment and BET will
even scarcer.

228



Part 2: Internal Performance Governance and Management

focuses on a desire for inputs and the preferences of individual decisiakers.

92. With ambitious goals and a fixed resource envelope, tradi#s and linkages must be
considered®®Resources will need to be programmed in different combinations to generate more output of
higher quality. The aim should be to make these choices by considering the goals to be pursued, examining
available evidence on current system performance, and ekmoalternative uses of funds based on local
suggestions and the experience of other countries.

93. Clearly, more needs to be invested in ICT, infrastructure, and training, and less devoted to salaries;
this recalibration will require a series of decisionbrbugh the short and medium termFor example, IT
investments (such as better scanning, improved access to legal research, the use of templates, and the
automation of analytical reports) will reduce the need for large numbers of unskilled ancillanbsiaffiay

require the addition of midevel IT specialists and further training for all staff. While costs for HR, IT, and
infrastructure tend to rise together, investments in one of them might reduce the immediate need for
investments in others. For examplienproving the workspaces for judges, prosecutors, and staff might raise
their productivity without adding personnel. Attrition, through the nogplacement of departing judges and

other personnel, could free up funds to invest on mungkeded infrastructee.

94, Further consideration could also be given to the mix of personrieinay be necessary to hold the
number of judges fixed over the medium term and increase their training, while prioritizing investments in
skilled staff (IT specialists, managers, soid) and reducing unskilled staff.

95. These are the tasks of management units, with the preferable addition of an office dedicated to
planning and analysisThis prior analysis should greatly enhance the confidence of leaders in making the
correct choices laout the mix of resources needed to mobilize the system to meet transformation goals.
Combined with process fengineering, alternative input mixes should allow the institutions to do much
more with their existing resources, and make better arguments dogdted investments in certain areas
such as ICT and infrastructure.

{SNDAIFI Q& RAAC2AYGSR | LIINRIFOK (2 NBaz2dz2NOS LINE INI Y
makes global planning difficult. If programming was more coordinated arketd to performance improvement
planners would have a wider range of alternatives for reaching desired output goals.

e. Effectiveness in Strategic Management
i. Development of Strategies

96. The adoption in Parliament of the NJRS 204318 and its Action Plan represents a significant
milestone for the Serbian judiciaryThis second Strategy was built on the first Strategy that covered the
20062011 period. Each was designed with the object¥&U accession, and therefore both strive to align

the Serbian judiciary with EU benchmarks. The specific aim of each Strategy was slightly different. While the
20062011 Strategy focused on the legal and structural change, the-2018 Strategy focusesy (1 KS WT A
GdzyAy3aQ GKS ySg CNIYSG2N] ®

97. The NJRS and Action Plan are comprehensive but overly ambitidbhe. NJRS provides a solid
evaluation of the previous strategy, including a thorough and honest review of the limited progress made to
date and the gnificant tasks that lie ahead. The document provides a lengthy list of goals without listing
their prioritization. It will be difficult to implement the 23Fage Action Plan within the fisgear timeframe.
Despite the significant efforts made within iisst year, implementation is already experiencing delays (see

626 Even if the Serbian judiciary dd raise the sector budget by 20 percent, which is highly unlikely, it would still have tough choices
to make.
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further below).

98. Despite its purported emphasis on finrining, the second NJRS focuses more on developing the

law than ensuring the effective implementation of existing and new legislation gmdcessesTo meet the

Acquis requirements, the passage of new legislation will be inevitable (for a further discussion around the
guality of laws and lawnaking in Serbia, see the Qual@haptej. However, the system should resist the
natural bias of lgal professionals to add legislation, which has been shown to be a suboptimal approach to
improving justice services. Over the last two decades, the experience of judiciaries seeking transformation,
including those in Eastern Europe, highlights the neethdance legal reform with pragmatic changes in
LIN} OGAOS yYyR LINROS&ad hyS rtiAEFrafl dmz i KEKILE a%E AS0
incapable of effective implementation due to the absence of appropriate funding, planrdngjnistrative,

or practical elements that enable thet#.

99. To avoid these pitfalls, the implementation of the Action Plan requires an organizational and
managerial approach more than a legal onBlanning for effective implementation is imperative, as is
recognizing that the passage of legislation is perhaps the beginning of a process and not an end. Budgets
must be modified based on realistic estimates of new requirements. Reforms may also require changes to
existing institutions, business processes, amrkflows. Training is an important element in this change
LIN2OS&dazx YR Al Aa 2F O2yOSNYy GKFG GKS WAdzZRAOALIf |
the necessary iservice training that can equip the system to deal with reforms. Ougtieia essential to

raise awareness and to gain the bumyneeded by actors in the system to ensure their cooperation. Also,
judiciary leaders should identify the behavioral changes they wish to see, and the system performance
results they seek to achieveeyond the passage of a particular law. In a positive step, the Principle 5
WOFFAOASYOeQ fAada az2vyS YSIFadaNIoftS AYyRAOFG2NERI a&o
prosecutors per 100,000 inhabitants, and the scope and structure of the obshe judicial network. With

these indicators, specific targets could be identified and monitored, and the impacts of reforms could be
measured.

100. The NJRS and Action Plan also lack a clear focus on how these reforms will affect the l6seese

still is room for resetting objectives (rather than eliminating them), stakeholders may consider these
modifications before implementation is further waylaid. Prioritization could be given to reforms that provide

the greatest impact in enhancing the court u8st S ELISNA Sy OS 2F GKS O2dzNIi ae.
satisfaction with justice services. According to the latest Msiitikeholder Justice Survey, stakeholders
aware of the reforms show high expectations. These expectations could therefore semvesalsction

criterion for any effort to prioritize activities.

101. By 2018, Serbia may have enacted the new laws and regulations listed in the Strategic Plan so that
Al Y& WOKSOl (KS 02 EVghatter HelaviokRutiddzSfartnahée withih tiSerkish 9/ @
judiciary will have changed in accordance with the intended effects of the NJRS is not obvious. It may be that
the NJRS requires a second stage offiiméng focused exclusively on the -time-ground implementation.

¢KS bww{Qa lylfeara 2F aeadisSy ySSRa I LIISINarR O2Y
statement of how results will affect court users. If there is room for adjustment, the emphasis on new laws n
reoriented to prioritize thas with most impact and fintuning might be directed to benefits that will be felt &
users.

102. The HJC developed its own implementation plan for 26013, but the Plan remains largely
unimplemented. The plan for the most part incorporates goals and expands on those from the NJRS and
' OGA2Y tflyd C2NJ SEFYLX S GKS LIy &aiNBlaaSR GKS

627 Gupta, Poonam, Rachel Kleinfeld, and Gonzalo Salinas (2002), Legal and Judicial Reform in Europe and Central Asia, The World
Bank Operations\&luation Department, Working Paper Series
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reforms affecting it operations. The HJC plan alsmtiled mechanisms not mentioned in the NJRS and
Action Plan, such as the use of consultations with judges and other stakeholders, a comparative analysis of
solutions from other countries, and media promotion. The HJC plan was more specific on the dklay an
ol O1ft23 NBRdzOUA2Y UGFNBSGa® DAQGSY (KS RSfleéa Ay (K
32rfa INB aidAaftft LISYRAy3 NBFEtATFGAR2Y odzi g2dA R YI ]
and limited number of targets may be mwpractical than the longer NJRS Action Plan.

ii. Dissemination of Strategies
103. The NJRS documents do not appear to be widely knownfact, the MultiStakeholder Justice
Surveys showed that over time, the public awareness of the first reform processdibaipated.
Correspondingly, all the existing birywas lost as a consequenté.
104. More critically, support for the older reforms decreased significantly among system professionals
and staff betveen 2009 and 2013 (see Figure }1®%/hile the questiorreferred to the 2010 reforng and
not the two strategic plang i KS RS Of AySa &adzzasSad | RSONBFraiAy3da FlI .
positive changes.

Figurel12 Degree of Support for the 2010 Judicial Reform Strategy among Judges, Prosedidangers

and Court Staff, 2009 and 20%3
6 Don't know
mb2X> L
support it
| support it to

an extent
H Yes, | fully
44 47 __ support it
30
2009 2013 2009 2013 2009 2013 2009 2013

105. Public awareness of the new strategy is everora limited (see Figure 1)3Those aware of the

new strategy have relatively high but unknown expectations for its progress. More dialogue with the public,
particularly with court users, might better define what the Serbian population expects from their courts.
Such dialogue may prevent disappointment and disillusionment later on.

628 \While the decline was more pronounced among those without court experience, it was evident even among those who had used
the courts.
629 Multi-Stakeholder Justice Survey, World Bank MIE3$2014.
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Figurel13 Citizen Awareness of the 2022918 National Judicial Reform Stemyy, 2013%*

69
87 89 | S —
General population with  General population without Business with court Business without court
court experience court experience experienceg yes No€Xxperience

106. LT 3J2@SNYy+FyOS FyR YIylF3aSYSyli o062RASE& o6Fyd ONRBIF
further dissemination is requiredLeaders may need to find ways to explain the reform more simply, with

an emphasis on results and the likely imgsafor court users. Without a proactive outreach signaling a shift

in performance and culture, improvements in the perception of the judiciary are unlikely to occur even in

the medium and longer term.

107. By contrast, more professional staff became aware betnew 20132018 Strategy than the former
strategy, but itscontent remains not well understood (se€igure 113 ¢ KS YSRAI [ N8 (KS
source of information, in addition to informal discussions and their own reading of the legislation instead of

a concerted effort by the judiciary to inform its staff.

Figurell4 Degree of Awareness of the 202®18National Judicial Reform Strategy, 2(°E3
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108. Professional staff was generally less supportive of the new reform strategy, but more so than the
general populaton and businesses (see Figure 11%his sentiment suggests the sector authorities could
facereshi GF YOS FNBY GAGKAY® {2YS NBaAaGlyOENEBI dzaNF @B 0
segment of permanent judges, prosecutors, and staff who acknowledge the existence of new rules but do
their best to thwart their implementation. The reasons &uch lukewarm support require further analysis. If

the reason for lackluster support is purely due to a lack of information, then outreach of the QNJRS
explanation of its goals, actions, targets, and intended benefitoould be timely to build awarenesand
KFNySaa UGKS autl¥FQa AyLldzi Ay GKS &aeadasSy G2 YSSi

630 Multi-Stakenolder Justice Survey, World Bank MD$B2014.
631 PopulationBase: respondents who heard about the new NJRS which was adopted in Parliament in JWjuDS8akeholder
Justice Survey, World Bank MEJES2014.
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perhaps some accommodations could be made to obtain the necessaiiyn buy

Figurell5 Degree of Support for the 2012018 National JudicidReform Strategy, 201°3?
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{SNDAIFIQA& Lzt AO YR AlGa 2dzRAOAIT &aSOG2NJ adl FF | NI
consider a muldimensional dissemination approach, one part aimed at the public, another at businesses,
third at sector emplgees, whose attitude toward the strategy is somewhat mixed.

iii. Implementation of Plans and Measurement of Progress

109. The monitoring and coordination of the 2013018 Strategy rests with the Strategy
Implementation Commissior{?

110. The Commission leadership deribed its role to the Functional Review team as only reviewing the
reports it receives about the NJRS implementatiofhe leadership also did not see itself as authorized to
recommend changes to the content, order, or timing of activities called fohén Action Plan. This is
arguably an appropriate role, and it would be well to leave the actual implementation to the HIC and SPC
with the Commission overseeing and reporting on the resfits.

111. The Commission Secretariat called for in the Action Plan intended to provide the Commission with
expert, technical, and administrative support has not been established, apparently due to lack of funding.
Instead, the MOJ has been providing support to teen@ission under the interim language of the NJRS via
itsRAFU®¢ KS { SONBUOFNARIF GQ& FdzyOGA2ya AYLI & Iy FYOAUAZ2c

632 Multi-Stakeholder Justice Survey, World Bank MIE3$2014.

633 Membership includes representatives of the MOJ, the SCC, the National Assembly Judicial Committee, the HJC, the SieC, the Publ

t NPaSOdzi2NBEQ hTFFAOSIT (KS wdpRiadidhitiee Barahke 2udididl Acadenyy the BetgSadet UNiResity Otz 2 N.
Faculty, and the MOF. NJRS, pages 2, 3 and 6.

634The same recommendation was made in fhelicial Public Expenditure and Institutional Reyi&erid Bank MDFBSS, 2011 (the

JPEIR).

635 National Assembly of the Republic of Serbia (2013), National Judicial Reform Strateg®0281%age 9, Section V, Reform
Implementation, subpart 3.
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Box 23 Duties of the Commission Secretariat:

1 Drafting updated versions of Action Plan for Strategy implementation;

9 Drafting proposals of recommendations and decisions based on the report of special working groups;

1 Setting up working groups for implementation of the main Strategy goals by coordinating their work, er
the continuity of cooperation with working grosipvhich participated in the drafting of the Strategy and Act
Plan;

i1 Establishing coordination with representatives of other bodies envisaged for implementation of re

strategies and action plans;

Considering projects financed from the internatioredources;

Assessing the cost of activities envisaged by Action Plan;

Collecting and compiling statistical data relevant to strategic decisiaking, as well as other data serving

indicators for implementation of activities set out by the Strategy;

1 Colecting, compiling, processing, and analyzing data received from all the relevant stakeholders envis

institutions competent for the implementation of the Strategy under the Action Plan;

Drafting decisions and documents of the Commission, basedearotlected and analyzed data;

Analyzing comparative reviews and international recommendations which are to be incorporated into th

system of the Republic of Serbia, in order to align domestic legislation in the EU integration process; and

1 Performirg other duties, as ordered by the Commission or on the basis of the Rules of Procedure, w
necessary for the implementation of the Strategy.

Responsible entities are obliged to provide data and information to the Secretariat regarding the S

implementation activities.

=a —a -8
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112. hyS LRGSYydAlrf RA&AFR@GIyGlFr3aS 2F GKS /2YYAdaAirzyQa
sole interlocutor with the EU for reporting on progress meeting Chapter 23 criteflihis issue could be
resolved through thdormation of a Commission Secretariat organized to support the reporting process, and
working in close coordination with the HJC and SPC to deal with the questions, data requests, clarifications,
and criticisms forwarded by the EU experts. Alternativeig, ivo Councils could continue to work through

the MOJ, decreasing their dependence by developing their own implementation and reporting capabilities.
Neither arrangement satisfies the longerm need to facilitate intesinstitutional collaboration and
exchange of information beyond the accession process. Other countries have enhanced coordination
without creating another legally constituted bureaucracy. Serbia might try the same, via the formation of ad
hoc task forces to focus on specific problems ay thése. Before that happens, the two Councils should put
their own houses in order.

113. However, as the Commission further defines its role, like the Councils, it will have to design and
put in place a technical body to support iSo long as the MOJ contiesi as the interlocutor with the EU,

this may be less urgent than staffing the Councils. Nonetheless, the implications for the adequate
coordination of the reform plans also need to be considered. If the Commission lacks at least some staff, its
ability to perform this function or serve as a forum for discussions will be limited.

114. With four years remaining, it is still possible to prioritize the Action Plan and achieve significant
progress.It will be a challenge to effectively plan, draft, operationalize, and implement several dozen new
laws in the remaining four years. At this juncture, further prioritization and sequencing would be useful. To
meet targets, tracking of advances should be/d® Y2 NX FNBIljdzSydfted C2N GKS L
the EU, each lead institution in the Action Plan might develop a means of reporting on progress at least twice
per year.

iv. Capacity to Obtain and Analyze Stakeholder Feedback

115. Inthe Serbian justie system, there are very few feedback loops to enable stakeholders to provide
input to the performance management process or to the reform proceBsaluations of judges works from

the top down and focuses on discipline and compliance, and there aremesponding processes to allow
lower Court Presidents to provide input to the work of those above them in the hierarchy (superior Court
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Presidents, the SCC, the HJC, or the MOJ), or to provide feedback to improve or innovate system
performance. There areetv colloquia that bring together Court Presidents or judges of different court levels

to discuss common challenges. Consultation processes for draft legislation are perfunctory for the reasons
outlined in the QualityChapter As a result, leaders at thegmf the system receive little feedback and lack
information critical to evaluating the effectiveness of the system.

116. The Serbian judiciary does not conduct its own user feedback survéie. World Bank MDTFSS
has funded and implemented two large usemeys, and the judiciary has provided input and approval to
both surveys3*

117. Whilst not a standard per se, advanced judiciaries in Europe and around the world, are
increasingly using surveys as a routine data collection method to supplement statistict. &urveys can

be particularly useful in areas such as user satisfaction in terms of timeliness, costs, agosssd and
integrity. Table 2Melow shows that the majority of EU Member States monitored to the CEPEJ implement a
range of surveys to sed¢ke views of key stakeholders.

Table20: EU Member States which Implement Surveys to Key Stakeholders,’2014

Types of Surveys Number of EU Member States that Implement Surveys

Surveys of judges 11
Surveys of court staff 10
Surveys of prosecutors 10
Surveys of lawyers 12
Surveys of parties 17
Surveys of other court users 11
Surveys of victims 10

118. In Serbia, user feedback will be necessary to inform future performance improvements in courts.
Looking forward, the judiciary should allocate budgati assume responsibility for implementing a survey

to obtain stakeholder feedback. One option would be to fund further rounds of the existing-Multi
Stakeholder Survey, which has already been designed and allows comparison back to 2009. Alternatively, the
judiciary could develop a more modest survey targeting a smaller number of topics. Although the work
involved in administering surveys can be outsourced, effective implementation will require an ongoing
leadership commitment among the HIC, MOJ and SCéneraje and use feedback to drive performance
improvements.

119. The Councils and SCC might also consider incorporating a feedback loop as they progress with
their work, by creating focus groups of Court Presidents to obtain input and rtest proposals
Provisions for feedback from judges (and prosecutors) as well as court users and the general public would
also be useful.

v. Communicating System Performance

120. The SCC currently compiles and publishes annual information on caseloads. Preparing these
reports requires significant effort and many mahours given the fragmentation of systems (see the ICT
Chapte). The quality of data has improved over the last few years, and it is commendable that the SCC
produces what it does in such a challenging system. Althdugrovides a large amount of information, it
offers very limited analysis or synthesis; therefore its audience and consumption are limited. In the future,
reports could include data on managing resources for performance including average workloads and

636 See Multi-Stakeholder Justice Suryeyorld Bank MDTFBSS, 2014. The results from the 2009/2010 and 201@eys are
highlighted in this Report.
637 The EU Justice Scoreboard 2014, based on 2012 data. 27 Member States submitted reports on these questions.
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productivity, ageing lists, numbers of personnel, investments in ICT, and infrastructure resources. Annual
Reports could report on the results of the SCC and the court system in relation to the NJRS Action Plan and
the Action Plan for Chapter 23. Annual Bgp could include information about new initiatives to strengthen
efficiency, quality and access, as well as analysis of performance challenges and updates on how they are
addressing these.

121. The SPC produces an Annual Report, but its data are much mmitell. The problem originates in

the underdevelopment of automated data collection, which prevents much disaggregation or analysis of
data. The current organization of data makes it difficult for the organization and outsiders to analyze the
performance othe prosecution system, and there is little practical information. Once new data systems roll
out in the mediumterm, reports should improve and more detail and analysis could be provided.

122. Academics and larger CSOs could use the data available to confdwitter analysis if it was
presented in an amenable format, such as Microsoft Exdal.date, there has been no analysis of who uses
annual report information or to what ends. In other judiciaries, analysis by academics and leading CSOs has
been importantin identifying the developments that may have slipped to the judicidry.

123. Providing reports on performance (and on strategic progress) in a Hgendly format for lay
readers would be useful for public access and general informatibnany judiciary, detailed performance

data are unlikely to be used by ordinary citizens, the business sector, the media, or small CSOs. International
experience demonstrates that a report containing analysis accompanied by a few charts and statigfics coul
raise awareness on the efforts made by the judici&gr. example, the Brazilian judiciary compiles statistics

on the performance of the over 17,000 judges in its federal and state systems. The report is consolidated
into a short (26page) pamphlet featting the most important graphs and an explanation of their significance

to raise awareness of pertinent issu8Targeted lay communication could more quickly improve the public
perception of the judiciary among professional groups and CSOs, and build faryfuture reforms. For
SEFYLX ST GKS | W/ Gfdendy Snal coald lmebiiliioSer thmé to dmc@nida hub for useful
public information4°

124. By communicating official data in eagp-read formats, the judiciary would also be better placed

to counter misrepresentations Currently, there are many discrepancies in the data portrayed in the public
domain. The judiciary frequently falls victim to misrepresentations (intentional or otherwise) by the media
FYR AYUSNBAG INRPAzZLIAOadzOR WHFIWESWPHPAYIR2ZEBNRAABEA G €
judiciary could mitigate the risk. If it routinely communicated reliable data in a legible format, it could more
easily counter misrepresentations or misconceptions and raise awarenesspnlihie domain.

125. There are several narratives on the Serbian judiciary experience to share, and more could be told

had the system developed the analytical skills it greatly needs to further research these points and report

on them. On the issues of delaynd backlog for example, the SCC could more convincingly present the
LINEO6t Sya SyO2dzyiSNBR FyR (KS LINRBAINBaa YIRS Ay NB
YSGK2R F2NJ OFfOdA FdGAy3 G4KS (GAYS (2 RINM&sLBtAnkdicastsy = {
with the exception of the enforcement stag#.This example should be highlighted along with the results of

the backlog reduction program, and a more detailed analysis of backlog content would help advance the
presentation.

B8Ly G(G(KS ! yAGSR {GFdSa FyYyR ! YyAGSR YAYy3IR2Y ¥F2NJQ& yRANRIOSTY ONF
academic studies.

639 In another example, the Singapore Courts share their annual reports by email to a large distribution list of stakehadées, an

email contains a brief summary of the content, analysis and updates contained liartfer report.

640 Seehttp://vss.sud.rs/

641 Since most of the backlog consists of utility bill enforcement cases, delays affecting ordinary court users represemr a small
proportion. For further discussion on utility bill enforcement and other efficiency issues, see the EffiCramtgr

236


http://vss.sud.rs/

Part 2: Internal Performance Governance and Management

f. Effectiveness of Mechanisms to Govern Integrity and Conflicts of Interest

I. Random Case Assignment

126. { SNDAIF QA& NIYyR2Y OIF&asS aaArAayyYSyd (SOKyz2fz23e 62N
2F AYRAGARdzZf OlFasSa (2 aLISOATAO 2dzR3 $he systdmiekisirgs I O
that new cases are distributed equally over the mmuof the year, and randomly based on an algorifin.

The distribution of cases is done by the court registry and supervised by the Court President, Court
Secretary, or Court Registry Manager.

127. However, the software is not available in all courth.is awilable through the case management
systems of Basic, Higher, Appellate, Commercial, Administrative Courts and th& SR&hdom case
assignment software is not yet available through all Misdemeanor Courts. The Misdemeanor Court in Kikinda
developed an IBolution to provide the same functionality, and many Misdemeanor Courts in Vojvodina use
this solution. In other Misdemeanor Courts, allocations are still done manually through the registry office,
and given the caseloads in these courts the task would eirdensome and timeonsuming. New case
management software (SIPRES) will shortly be rolled out to all Misdemeanor Courts which include this
functionality.

128. Further, not all courts that do have the software use i©One stakeholder estimated that in 2013

only around 60 courts were using the functionality; however this figure could not be verified. So it is unclear
why it would not be used in those courts. Reasons may include lack of understanding, lack of training or
individualized case management practé& Whilst ever the random case allocation is voluntary, such
outliers will persist. Court Presidents across all courts should be required to use the software when
allocating cases. This would increase consistency in the randomness of allocations, seh@eadlling the
monitoring of data and trends

129. In places were random case assignment software is used, the algorithm is overruled by Court
Presidents relatively frequently This is not necessarily done for collusive purposes but-alloeate cases

to more equitably distribute the workloads, if for example one judge receives many complex cases while
another receives many simple ones. Further, the algorithm does not allow for the specialization of case
processing, so a Court President wishing to see ticpdar judge (or small team of judges) specialize in
certain case types would need to-adlocate those cases manuaffy.Unfortunately, data relating to these
overrides are not collected, so further analysis is not possible.

130. The random case assignmenlgarithm could be enhanced once a case weighting methodology is
developed. A simple caseveighting methodology and some specialization in case processing, could be
incorporated into the algorithm and refine the case allocation process. At that stage etk to override

the random case assignments would be significantly reduced. Overrides could then be monitored closely,
and Court Presidents could be fully accountable for their decisions to circumvent the random allocation.

131. There is no corresponding teclotogy for allocating files randomly within PPO€ases are not
assigned electronically; instead, a case assignment logbook is kept. The Prosecutor assigns incoming cases to

642 Somejudges reported to the Functional Review team that the algorithm in AVP must not be working correctly because they
receive two (or even three or five) consecutive new cases in a row. However, the AVP is specifically designed;tbahsemytive

assignmats within the year reduce predictability and prospects for collusion, making the system work as it is intended. It may be
GKFG 2dzR3ISa INB y20G g NB 2F GKAa aLlsSoG 2F¥ GKS aeaidisSvyQa RSa.
643 In Basic, Higher and Commercial Courts, random case assignment is integrated into AVP. In the SCC, Administrative, Appellate
Courts, random case assignment is integrated into SAPS.

644 For example, some individual courts may prefer to allocate cases teatiped judges or may have their own manual anehad

form of case weighting. Others may prefer to equalize caseloads monthly, whereas the software distributes on an annual basis.

645 As discussed in the QualiBhapter little specialization in case pro#sg occurs.

237



Part 2: Internal Performance Governance and Management

the first available Deputy Prosecutor based on an alphabetical list, and eallocate based on broad
discretions®*® This system has advantages in that it caters to case complexity and specialization. However,
stakeholders note that there remains a perception that within some offices, cases are assigned based on
extrinsic factors. In ta medium to longer term, and once related functions are automated in PPOs, a
random assignment technology could be considered. This would also improve transparency and accountable
in case allocation.

ii. Development and Monitoring of Integrity Plans

132. All state institutions, including in the judiciary, are required to develop Integrity Plans by March
April 2013 under the ACA Lavntegrity Plans require each institution to identify its potentially vulnerable
points of corruption, assess risks, and appgifcontrol in the implementation of their competences.
Creating an integrity plan is to be done in phases: the institution first conducts an evaluation and risk
assessment, then prepares measures to prevent corruption, and implements the plan undgridaace of

the ACA.

133. To date, most of the courts have not submitted Integrity Plaft6.The HJC planned to develop
specific forms for courts to complete and training, but this has not yet been executed. Once shared, an
Integrity Plan will need to be dexaged for each court and approved by the Court President.

134. By contrast, the Misdemeanor Courts have been active in developing their Integrity PM/ith
the JRGA support, all Misdemeanor Courts and Appellate Misdemeanor Courts met the dé&dline.

135. Prosecubrs have also been forthcomingThe SPC and RPPO have each prepared their Integrity
Plans and submitted them to the ACA, as have most PPOs. As of January 2014, only 11 PPOs had not ye!
submitted a planThose PPOs which have yet to submit plans should @&s s priority.

136. Once submitted, implementation and monitoring should be prioritized. Since the ACA is not
leading this process, the Councils or the SCC/RPPO would need to demonstrate leadership to promote a
change of culture of vigilancelhe ethics comiittees of the HIC and the RPPO should start to issue opinions
and standards with practical examples of conduct of what is and is not permitted. Further training could be
provided to judges, prosecutors, and court staff focusing on the areas of vulngradilit the changes,
processes, and behaviors that will be required to maintain vigilance in those areas, as well as training
sessions for Court Presidents to share experiences in implementation. If, as the 2013 ACA Court User Survey
suggests, petty corrupin among court staff is more prevalent in courts than higld corruption among

judges, then public education campaigns could also be implemented across courts and PPOs, with posters
and pamphlets to accompany complaint awareness to signal a changetirecult

646 Article 42, Rulebook of Procedures in PPOs.

647 The ACA estimated that around-80 percent of institutions would file their plans by the deadline.

648 The ACA and JRGA provided training to the Misdemeanor Gautfising the content and the @paration of the integrity plans.

They also worked with a group of Misdemeanor Judges to develop a template integrity plan designed to assist each Misdemeanor
Court to develop their own integrity plans, to avoid duplication of effort, and to promote staimiion of measures where
appropriate. The JRGA further providedhnical assistance to Misdemeanor Courts as they developed their integrity plans.
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iii. Rules on Gifigiving

137. The formal rules regarding giving gifts to judges and prosecutors are ckecording to the Law on
Judges and Law on Prosecutors, acceptance of gifts is contrary to the provisions regulating conflict of
interests and caramount to a disciplinary offence. Further, the Law on the ACA also prohibits gifts in
connection with discharge of a public office. No official, including judges and prosecutors, may accept a gift
whose value exceeds 20 E6#RThe Law also regulates the pexure for judges, prosecutors, and civil
servant§® to reject gifts, the duty to report and maintain records of gifts, and the prohibition against
receiving gifts from certain individuals. Yet stakeholders working in the courts reported to the Functional
Review team that they are not aware of records being kept on gifts.

138. {AYAfI NI &z (KS NMz Sa w2y (KS Thez2avioa Qvil Banantslpldei G S
prohibits civil servants, which includes staff and temporaries but not voluntedrgems, from accepting a

gift or any other services or benefits in connection to the performance of their tasks, except for occasional
presents of smallervalu¢. KSNBE Aa a2YS FYoAIdzaide Fo2dzi 6KIFG w2 O«
However, ifa similar Spercentstandard is applied, and assuming that civil servant salaries average 400 EUR
per month, gifts should not exceed 20 E3rnilarly, a civil servant may not use his or her status as a state
authority in order to influence the exercisd his or her rights or rights of people related to them.

139. However, giftgiving does occur and stakeholders report it is relatively frequelrt.the 2013 ACA
{dzZNBSe 2F / 2dzNIi ! aSNESX HH LISNOSyYyid 2F 02 @&NIh Fdz® SINBEV(
220 KIFIR 0SSy R2ySQ lFa I+ (21Sy 2F FLLINBOAILGAZ2Y F2)
type, this figure is likely to be undeeported due to reluctance among respondents to speak freely of their
experience in gifgivingp CdzZNIIKSNE GKS @It dzS 2F (GKS GSNY wayvylff
also suggested that giffiving was more a problem among court staff than among judges and prosecutors,
who are likely to use more subtle means of influefite.

140. Related to this, asset disclosures are not monitorgdonflict of interest rules require that judges
and prosecutors provide asset declarations. However, there is no mechanism in place to check these. This
significantly undermines the potential impact diet rules, and also undermines public trust and confidence.

141. The HJC and the SPC could do more to foster a culture that rejectgigifig. More detailed
LINRG202fa 2y 3IAFE FAAGAYI INB y20 StFo2Nr (6ReAy(?2
courts or PPOs. Doing so would raise awareness of the rules and the specific procedures to be followed. This
is an area where the HJC in particular could take a more proactive role in the future in supervising court
a0 FFQa 62 N] ¢ denebyBe KIE datl iRe IPC ® Baisedafvareness of the rules among the staff
and citizens. Judiciaries across Europe and elsewhere use promotional campaigns to raise awareness among
court users that it is not acceptable to offer gifts. Specific trainingsadso useful to assist court staff to
understand the parameters of ethical behavior and the consequences etompliance, as well as to coach

them on responding to offers of gifts.

iv. Recusals (Exemptions and Exclusions)
142. To manage conflicts of interesthe Serbian judiciary has two mechanisms for recusals of judges:

exclusions and exemptionsExclusions require that a judge be disqualified from hearing a case if one of
several grounds exists, such as if the judge is a party to the proceeding, a stlaréba company that is a

649 The maximum value of a gift is set at 5 percent of the official average net salary which, at 40etgl@dRnaximum value of 20
EUR.

650|ncluding staff and temporary employees, but not volunteers and interns.

651 See the reported levels of corruption section of the Quality Chapter.
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party, a family member of a party, if the judge had previously participated in the case, and b on.
Exemptions are more general and apply where circumstances would give rise to doubt the impartiality of the
proceeding judge, anthe judge may be disqualified where such doubt can be shown. When a party submits
a written motion to exclude or exempt a judge, the proceeding judge is required to suspend proceedings,
make a statement about the motion, and notify the Court President Wwh® the authority to decide on the
merits of the motion based on the information contained in it. Motions are to be decided within three days,
sometimes they can be issued immediately and other times rescheduling of hearings is required.

143. There is littlemonitoring or tracking of recusals within the court systerbetails are maintained
manually by most court®3but recorded in AVP by some. They are usually reported to the Higher Court but
not to the HJC, the SCC, or in any one system that would enableomiogior tracking. As a result, it is not
possible to measure the extent of the use of recusals, or the circumstances by which they come about.

144. Stakeholders report a range of views on the use of exemptions. Some argue that the process of
decisionmakingis not transparent, raising concerns that Court Presidents consider issues beyond what is
contained in the exemption motionSome report that lawyers abuse the applications for exemption as a
delaying tactic requiring judges to make statements in frivelmotions, thus prolonging the duration of the
case. Other stakeholders report that judges are routinely partial in their dealings with parties, but that
parties are reluctant to seek exemptions for fear of retribution. Without better data, the FunctiResdkew

team cannot substantiate these claims.

v. Use of Internal Controls

145. There are otherwise few internal controls to manage integrity across the judicidry the 2014
Multi-Stakeholder Justice Survey, the majority of judges and prosecutors say thatfsomef internal
control exists in judicial system, but a substantial proportion report that it was not present at all. Out of
those who reported that internal control existed, only slightly more than half reported that it contributed to
integrity of judidary (see Figure 1}6

Figure 116 Awareness of the Existence of Internal Control Mechanisms within the Judiciary among
Judges, Prosecutors and Lawyers, 2009 and 2613
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55/2014).

653 Article 261 of Court Regulation of Conduct (Sudski poslovnik), Official Gazette of the the Republic of Serbia No. 110/2009,
70/2011, 19/2012 i 89/2013.

654 Survey QuestionWas there any fornof internal control within the judicial system in the last 12 monthefal target population

base: judges, prosecutors, and lawydsilti-Stakeholder Justice Survey, World Bank MIE32014.
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Figurell?7. Share of Judges, Prosecutors dravyers who Reported that Internal Controls Contributed to
the Integrity of the Judiciary, 2009 and 20%3
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146. However, there appears to be a consensus that further internal control is necesdaryhe 2014
Multi-Stakeholder Justice Survey, 86 percent aigges, 89 percent of prosecutors, and 95 percent lawyers
agreed that internal control is important for the future strengthening of the integrity of the judicial system.
The majority of judges, prosecutors, lawyers, and court users also indicate that gosemvihin the courts
should be changed to improve judicial operations.

g. Effectiveness of Complaints and Discipline Processes
i. Complaints Mechanisms

147. Public awareness of complaint mechanisms and disciplinary rules is Public education has not
been provided regarding what constitutes a disciplinary breach, where to go, and what information to
include in a complaint.

148. This is borne out by the fact that few court users raise complaints, even if they feel they have
groundsto do so.According to the 2013 ACA Survey of Court Users, 46 percent of respondents reported
that they had grounds to file a complaint about the work of the judge in their case, however only 6 percent
had done so. Of the 40 percent of respondents whoraitl complain when they felt they had grounds, 26
percent reported they did not believe that the court system would act on their complaint. A further 14
percent of the respondents reported they lacked the knowledge, information, or time to lodge a cotmplain

In the case of administrative tasks, the responses were similar where 35 percent of respondents reported
that they had grounds to file a complaint about court administration, while only 2 percent had done so.
Similarly, the most common reasons for notplaining included a lack of trust that the system is capable of
correcting itself, and a lack of information about procedures for complaint.

149. The complaints focus mainly on judges and relate to the timeliness of proceediifigs. common

causes for complats relate to a judge repeatedly cancelling or rescheduling hearings. That does not mean
that judges are the basis of complaints, but rather, there is no mechanism to complain about -syisiem
problems®® As the most visible embodiment of the court, judgesNE G KS (GF NBSGa T2
disgruntlement. Some court types and locations are the subject of more complaints than others.

655 Survey Question: To what degree did the internal cottiadlexisted contribute to the integrity of the judici&Population Base:
judges, prosecutors and lawyers who believe that an internal control exi§ed. MultiStakeholder Justice Survey, World Bank
MDTFJSS2014.

656 There may be many different reaseffor complaints that are not traceable to the judge in the case, and some that do not relate
to any judge at all. For example, a disabled court user may wish to complain that the registry office is located in l@aplace t
inaccessible to a wheelchattourt staff may indirectly solicit a bribe. At present, such complaints often go unheard because there is
no clear mechanism for their consideration.

241



Part 2: Internal Performance Governance and Management

150. There are multiple channels by which an individual can complain about justice service delivery,
including via the HIC, the SP@e Court President of the specific coufor its higher or Appellate Court),

GKS {/ /%2 GKS hYodzZRavYlyQa hF¥FFAOS:E FYyR GKS ! /! & Ly?:
Annex 5, including information about their powers, whether templatestethe number of complaints they

receive, the most common complaints, and any action taken.

151. The HJC estimates that around 12,000 complaints are received each year, but precise data are
unavailable.Each complaint mechanism may collect some data on theik, but data are not electronic,

not linked in any system, and not aggregated. Complaints against individuals do not inform evaluation or
promotion processes. Most important, data are not analyzed to identify lessons or patterns of behavior that
can enalbe future systemic improvements.

152. The various complainthandling bodies face significant capacity constraintdost agencies are
understaffed to cover the inflow of complaints received. The MOJ for example three staff to manage
thousands of complaints pgyear. The HIC lacks staff to perform the function and, like the SCC and individual
courts, absorbs this function into existing clerical roles.

153. The fragmented system causes duplication and prevents action that could improve performance.
Complainants rounely lodge their complaints through several avenues, in the hopes that one may be
responsive. This practice inflates the figures on the number of complaints and can produce the inverse
effect, where each body may be less likely to respond or may pasdaimams from one mechanism to the
other.

154. There is little to no coordination between the various complaint bodigs. K S h Yo dzRa Y| y Qa
has developed a standard template letter in response to citizens who complain about courts, attorneys,
bailiffs, orprosecutors. While it is a positive and good faith attempt to inform citizens, the letters describe
K2¢g (GKS hYodzZRaYlyQad hFFAOS Aa y20 O02YLISGSyd G2 O2
information about the functioning of the variousigervisory bodies and procedures. Such information offers
fAGGES LINY OQGAOFE 3JdZARFYOS G2 Iy | @dSNIF3IS OAGAT Sy 2
effort, the officers in each body state they do not talk to one another or coordinate theik wA better
coordination could improve the quality of the process and strengthen the ability of citizens to engage
constructively within it.

155. Multiple processing also encourages inconsistent practic8saff working in the complaint bodies
acknowledge that they are most likely to respond to the most pressing complainants (i.e. those who are
Y2ali @20t 2N AYyFEdsSSydAarto y2y3a GKS Yrye O2YLX A
reportd KI G LINR OSRdzNBa INB y20 (GNIyaLl NByd yR az2vys O:

156. Follow-up on complaints is weak due to an imprecise and ineffective legal framewaikder the
existing legal framework, the Court President is not obliged to provigdtgen response to the complainant

or to the complainthandling body. Complairtandling bodies are not permitted to make a decision on the
O2YLIX Ayl GKFG O2yiN}XRAOGa (GKS &adlFGSR 2LIAYyA2Yy 27
to explicitly engage with the complaint, there is no legally prescribed mechanism to independently and
objectively to determine the merits of the complaint, such as by reviewing the actual case files. Further,
there is no obligation on courts to comply with nsemes ordered by complaifitandling bodies to address

the principal reasons for the complaints, nor sanctions or deadline for implementing the recommendations.
As a result, courts can largely ignore the measures recommended or ordered by a coingtaliitg body,

or postpone them indefinitely.

157. The HJC proposes to streamline the complaint mechanisihe HJC, with support from
International Management Group (IMG), led a working group on the Complaints Improvement Process which
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identified improvements to theeomplaints handling framework, drafted legal amendments, and proposed
new business processes. Complainants could continue to lodge complaints with multiple mechanisms, but
those complaints would be registered in a central database at the HIC. Complaiihabts able to submit

their complaint online on the HJC website using a standard form that gathers the data necessary to make a
complaint. The database will also record a series of attributes and classifications so that complaints data can
be analyzed. fle complaint would then be decided as one case by a complaints judge appointed by the HJC.
Courts would be required to comply with measures ordered by the HJC, and within certain timeframes.
Failure to followup would itself be a disciplinary breach whidould trigger eofficio disciplinary
proceeding against the judge or the Court President.

158. It will be important to ensure that the proposed reform to the complaint procedure is easily
understood and well publicized to its intended audience of court users. date, the proposed reforms are
technically very sound, but no recommendations were offered regarding public awareness campaigns.
Information about how to make a complaint should be highly visible in public areas in all courts, as well as on
websites ofcourts and the HJC. Information should use lay language and be highly visual, and translations
into minority languages should also be available. In a positive move, the OSCE and the HIC have recently
published a series of posters and leaflets to educhte public about the complaint process, are due to be

rolled out to each court. These are highly visible in courts. The HIC could also partner with the ACA and the
hYodzRaYlFIyQa h¥FFAOS:E GKS /{haz FtyR 20KSNAR (e Sya
channeled to the HJC and that awareness is raised among citizens. Transparency and public awareness
campaigns can also minimize the risk of capture in the central body. Standardized complaint forms should be
in lay formats to ensure that average citizecan complete them easily, and that complaints processing is as
simple as possible from the user perspective.

159. Though precise data are not available, the number of complaints appears to be risilogvever,

this should not be judged negatively as there rbaya range of positive or natural reasons for the trend. For
SEFYLX S GKS 1/ FYR GKS hYodzRaYlyQa hF¥FFAOS NBLR
regarding the judiciary may be rising because individuals are increasingly aware of theseanadtbeir
functions. Both agencies also report that citizens are increasingly willing to speak out against malfeasance
and poor service delivery, particularly the younger and urban populations.

ii. Disciplinary Measures and Sanctions

160. Disciplinary sanctions for judges and prosecutors include reprimand, fines, suspension, and
terminatio_n. The rules and procedures for discipline afe Effective and open nehanisms for judicial
clearly listec?®’ Stak(_aholders freql_JentIy report, discipline and an appropriate gradation of
however that the sanctions are too mild to produce (@ gsanctions including reprimand, fines, suspensid
deterrent effect. Sanctions are also reported to be and termination have been developed with likel
inconsistent. An assessment of the types of complaiptsenefits for quality of justice, effective access, a|
selected for further investigation by the Disciplinary transparency

Prosecutor, and the consistency of sanctions for simitat

disciplinary breaches are needed.

161. The Disiplinary Commission reports that Court Presidents and judges lack education on what
constitutes a disciplinary breachSome ethics training has been provided to judges, but judges report that
this training has been limited in valGé.

657 Judges are criminally liable for offences they commit outside their judicial office. Criminal lisbility imposed on judges for
unintentional failings in the exercise of their judicial functions.

658 The Judicial Academy states that it has conducted ethics training for 340 training days in 2012, 240 of which were provided t
misdemeanor judges, and 17&ining days in 2013.

243



Part 2: Internal Performance Governance and Management

162. Despite the undereporting and duplication of the current complainteandling process described
above, a number of judges have been disciplined under the systé&sanctions were imposed in 2012 and
2013, a notably very small number in comparison to the complaints rece@ethese 13 sanctions, four of
these cases resulted in termination of office or resignation. The Commission in 2013 upheld all but one of
the cases brought by the Disciplinary Prosec@tbr.

163. The Disciplinary Commission cannot proceed with the large pmitiof complaints received®

alye O2YLXIFAyGa RSIf 6A0GK YFGGSNR 2dzidARS 2F GKS
information to proceed. Without a streamlined process for rejecting -sahstantiated complaints, these
submissions require significant staff time to procaessetheless.

164. Disciplinary processes are alleged to be sl®everal Court Presidents complained to the Functional
Review team that disciplinary processes for judges under their command took too long and were too
opaque, creating loopholes for judges to remain who should have been dismissed.

165. Court Presidents shodlbe involved in assessing potential disciplinary breaches whenever possible

to reinforce their role as the managers of their courBuggested amendments to the rules of discipline
include a strict obligation for the Court President to |mplement correatieasures |mposed by the HIC in a
AAPSY GAYSTNIYS 6Soe3ds WGKS KSEFENRYy3 KI G2 oS ao
measure may lead to disciplinary proceedings against the judge and/or Court President.

166. The disciplinary system isot adequately linked to performance management of judges, impeding

the use of complaints to improve the quality of justice when the complaint does not rise to a level
requiring discipline.The automated human resource system under development will ilecindications of
complaints and disciplinary proceedings against judges andudge employees. While the HIC can require
judges with performance issues to pursue continuous training for judges when their performance issues are
not disciplinary, this hasot occurred.

167. Disciplinary processes for court and prosecution staff exist but are unclear and applied very rarely.

The Law on Civil Servants directs that the SCC be responsible, but in fact, Court Presidents manage and
terminate civil servants and publemployees without guidance from the SCC, the MOJ, or the HJC. In the
prosecution service, the RPPO and the SPC are responsible and examples of discipline and termination across
GKS O2dzNIi aeaidsSY NB SEGNBYSt & NlosBnerng, dolurferdldand K S Y
lay judges, there is no easily discernable process for discipline or termination. Similarly, decisions would be
at the discretion of the Court President. As is common in all systems, relationships play a key role, and
stakechoRSNE NBLRZ2 NI GKIG OAGAft aSNBIyGa |yR WakKkR2g
performance or disciplinary concerns.

659 The source and reasons of the complaint were not made available to the Functional Review team.
660 Totaling 540 cases received in 2013, of which 226 were not accompanied by sufficient documentation.
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2. Financial Management

Chapter Summary

1. The judicial system in Serbia is not undersourced, measured on either a per capita basis or as a
share of GDPIn 2012, court expenditure was 0.66 percent of GDP, which is higher than any EU Member
State monitored by the CEPEJ. Prosecution expenditaseOas1 percent, which is within the range of other

EU Member States monitored by the CEPEJ but is slightly lower than the average.

2. Any increase in the judicial budget is highly unlikely in the medium to long te®erbia faces a

tight fiscal environmentcharacterized by a doubldip recession, high and growing public debt. The Serbian
Government recognizes the need to find savings, including by reducing the wage bill and rightsizing the
public sector. It would be difficult for the sector to argue formmoesources, particularly given the low levels

of efficiency and effectiveness in the use of existing resources. Budget cuts may be expected, and the sector
YIe ySSR {(i2 WR2 Y2NB gA0GK fSaaQ>x AyOf dzRAgfcouse T dzy
envelope.

3. The courts are partly funded by court fees, and this poses some opportunities and some significant
risks%! In 2013, the courts collected 10.22 billion RSD in f&eldowever, collection rates are low, and
courts manage to collection only around ctierd of the fees due. The courtae not well equipped to play

the role of a collection agency, as the lack the legal tools to pursue delinquent débiams lack the
technical capacity to dedicate to fee collection. More concerning, court fee revenue is decinihgyill
soon decline rapidl$* With the imminent transfer of verification services from courts to private notaries,
court fees can be expected to decline bynasch as 30 percent by next ye&?.

4, Budget planning and resource allocation are not linked to service delivery ne®dgher, it is based

on historical allocations of inputs, which are adjusted rarely in reaction to extraordinary events, such as the
reorgarization of the court network or emergencies that may disrupt judicial work. Resource allocation is
not based on any caseload forecast, performance targets, or objective norms, and the resource allocation
mechanism does not provide the courts and the pragem service with the incentives or opportunities to
improve costeffectiveness.

5. The resource mix favors personnel over all el3de large wage bill crowds out other expenditures,
including in muckeeded areas such as training, ICT and infrastructamem 2010 to 2013, less than 2.5
LISNOSYy G 2F GKS O2dzNIi aeadsSyQa odzR3ISG gl a alLlsSyd 2y
Given the pressing need for widespread ICT and infrastructure upgrades, a more significant investment is
warranted. However, disbursements on capital projects are slow due to limited procurement capacity, and
funds earmarked for capital projects are routinely reallocated in supplementary budget processes.

6. The courts are generating massive and growing arre®fsThe man reason for accumulating
arrears is poor planning in the budget preparation process and the legislative reform process. Frequently,
new legislation imposes increased requirements on courts and other agencies to deliver services or fund

6611t is estimated that nearly 43 peent of the total budget of the courts came from court feBsaft Comparative Court Budgeting

Analysif Wdzy SCaseiStudgb T dzNI . dzZRAS G A y 3 WorllBadkigage3a Ay { SNDBAL Q

662 The Treasury allocates 40 percent of all collected court feedbe HIC and 20 percent to the MOJ. The rest is deposited into
general consolidated revenue and used for unrelated purposes.

663 Due to legal requirements, the courts are not able to refuse hearing a case even if the court fees are not paid, andrtbey

charge late fees or interest payments. Therefore, it is common for court users not to delay or evade payment.

664 Court fees fell by 12 percent from 2010 to 2013.

665Based on unofficial estimates shared by court financial officers.

66By theend of 206 = (G KS OdzydzZ | GA GBS | NNBF NE NBIFOKSR ody oAtfAz2y w{5 SE
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costs of legal preedures. However, financial and regulatory impact assessments are not conducted and
budgets are not adjusted. Arrears are increasingly impacting service delivery by courts, including by causing
delays in hearings. Arrears also generate a significant amoluntork, as court presidents and financial
departmentsoperate in a continuous crisis management mode, including the management of litigation
against service providers.

7. The lack of automation in the processing of requests for funding reallocation resinltexcessive

budget rigidity, preventing courts and PPOs from adjust funding to business neg&tigs rigidity is not a
requirement from the Ministry of Finance (MOF) but of the HIC, SPC and MOJ respectively, which lack both
human and technical capacity firocess reallocation requests and so refuse them. The problem could be
eased with more modern systems and better coordination between stakeholders, consistently with the
Budget Law. Without addressing this problem, it is difficult to see how the sectdd cmlock the funds
necessary to achieve the transformation required to align with EU benchmarks.

8. The divided management authority and lack of clear division of responsibility and accountability

over judicial budget poses coordination challenges for firtdal managementThe budget authority is split
between the Councils (the HIC and the SPC) and the MOJ. While the Councils are responsible for the wage
bill for judges and prosecutors the MOJ is responsible for wages for all other staff in courts and RPOs.
division of budget responsibility and accountability in other areas, such as funding for maintenance and
capital investments, is not clearly defined which slows progress and disbursements omerddd capital

projects. The authority over other neimancial matters, which may have a major financial impact, is also
separated from the budget authority, including decisions that affect the large wage bill.

9. Financial systems are fragmented and outdatedultiple financial management systems operate
simukaneously, and staff are required to enter and transfer data between systems manually. The judicial
system lacks a clear cost structure, and there is very little information on unit costs or data that would relate
costs to outputs, making analysis of cogtsr case challenging. There is no alignment between case
management and accounting systems, so financial management is unable to inform dewigiog or
support performance improvements.

Overview of Expenditure Management in the Judiciary

10. The Chapterreviews the effectiveness of financial management in the Serbian judicial system in
the context of the performance challenges highlighted elsewhere in the Functional Review Repbsd.
Chapterfocuses, in particular, on those systemic aspects of finan@alagement that can be strengthened
within the existing budget framework. The analysis relies on information provided by the Serbian judicial and
executive authorities and builds on the previodsdicial Public Expenditure and Institutional Review

(JPEIRY’

11. The judicial system is subject to the general budget framework for the public sector, which is
based on theBudget System Law® TheBudget System Lawlistinguishes between direct and the indirect

budget recipients, referred to as budget beneficiarieAs Figurell8 shows, there are 11 direct budget
beneficiaries across the judicial system, which include the MOJ, the HJC, the SPC, RPPO, the Judicia
Academy, four republitevel court type®°and two republidevel types of PPG4$’ There are also 155 couwrt

and 87 PPOs which are indirect budget beneficiaries whose budgets are administered by the Councils and

667 Serbia Judicial Public Expenditure and Institutional ReVieanld Bank MDTBSS, 2011.

668 The Official Gazette of the Republic of SeNna54/2009 as swsequently amendedAdditionally, the judicial system is subject to

the Law on Organization of the Couits 6§ KA OK RA@GARSAa GKS lFdzikK2NR(G& 20SN) §KS 2dzRA O
and the SPC) and the MOJ, as well ad the on Court Fees

669The Supreme Court of Cassation, tkdministrative Court, th€ommercial Appellate Court and the Higher Misdemeanor Court.

60¢ KS t NPaSOdzi2NEQ hTFFAOS F2NJ 2 NJ/NAYSaAa YR GKS t NeraSOdziz2zNERQ
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the MOX™ These indirect budget beneficiaries consume the overwhelming majority of the resources within
the system, including all Misdemeanor Courts, BA O / 2dzNIAX | AIKSNJ / 2dzNTiaz
| ASKSNI t N2a80dzi2NAQ hTFAOSa®

Figure 118 Direct and Indirect Budget Beneficiaries in the Serbian Judicial System, 2014

1
A Commercial Misdemeanor High Judicial Supreme Court of - . ) Sate Prosecutorial Special PPOfor | | Special PPOfor War -
Rl e Appellate Court Appellate Court Council Cassation G & stiss faiilelii CQouncil Organized Gtime Qimes Ll s sy

Appellate PPOs
I I I I I

)CBeograd |H 1!/ b0 H  1)HCBeograd 1)MCBeograd | [+ 1) BCBelgrade 1st 1) BPPOBelgrade 1) HPPO Belgrade 1) APPOBelgrade H
H 2)ACNoviSd |H 2)HCNoviSd H 2) BCBelgrade 2nd 2) APPONovi Sd H
16)// 2t61 |H 3)ACBelgrade |H 4)al 460 |H 3)BCBelgrade 1st 58).tth a0 25)1tth~+6t0 | |3) APPOKragujevacH
L 4)ACKragujevac |4 25)1/ 216 H  4)BCNovi Sd 4!tthbd H

H 5) BCKragujevac

b 66)./+ot0

12. Only direct budget beneficiaries execute their budgets through the TragsBingle Account (TSA)

The Treasury ensures that transfers to the direct budget beneficiaries are within authorized appropriations
and the limits set by the disbursement schedule. However, the Treasury is not involved in the substantive
verification of ay payments. For some time, the Treasury has been planning to incorporate indirect budget
beneficiaries into the TSE3 however this is yet to occur due to technical difficulties. Once the Treasury
transfers funds, courts and PPOs manage their accountpamdiently

13. Judicial expenditure during 2022013 can be characterized by complexity, volatility and arrears.

Figure 119 and Figure 1200NBaSyd | @Aada t 2@0SNBASs 2F GKS O2
expenditure from 2010 to 2013. This sets a context for describing the expenditure management framework
and the budget process. The figures show original appropriations (in greatgebadjustments (in blue)

and arrears (in red), measured in constant 2013 RSD, by the type of budget beneficiary within the court
a23a0S8SY YR (KS LJzofAO LINRPaSOdziAzy NBaLISOGAGSteod ¢
can be noted:

671 The number refers to the judicial netwopkior to the 2014 network reorganization

672 For these indirect budget beneficiaries, the Councils and the MOJ are permitted to move funds flexibly between the types of
indirect budget beneficiaries. So for examplee HIC could move funds between individual courts of the same type (i.e. from one
Basic Court to another Basic Court) but it could not move funds from Higher Courts to Basic Courts, regardless of ledsness ne

673 Referring to the situation as of 201the JPEIR states¥ ddi TBeasury Department currently plansinicorporate indirect budget
OSYSTAOAINRSE Ayid2 (GKS aiy3at Hhlovieks compiatig capatith@ndagduited eqiginany @esenty” |
an unresolved obstacieQ
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1 Compexity: there is a large number of institutions involved in financial management. The courts alone
show 12 discrete organizations and organizational groupings including the HJC, the MOJ, the Judicial
Academy, the SCC and various courts types. Thereaisge 1of execution mechanisms: some parts of
the court system budget are executed by the courts but others directly by the Councils (the HIC or the
SPC) or by the MOJ;

1 Volatility: the fluctuations in the yeatio-year original appropriations are shown iregn; and budget
adjustments augmenting or, more often, reducing original appropriations are shown in blue

91 Arrears there are chronic, massive and growing arrears incurred by the courts, predominantly the Basic
Courts, Higher Courts and the MOJ.
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a. Effectiveness in Budget Formulation

14. Budget formulation is a topdown process When the Government adopts the Fiscal Strategy, the

MOJ provides direct budget beneficiarigsh 1 K Ay ad NHzOGA2ya F2NJ G6KS LINBLI
financial plans by July"51n addition to economic assumptions and submission guidelines, the plans include
hard budget ceilings for each direct budget beneficiary. These ceilings are usug@hstR 2y LINBE A 2 ¢
allocation adjusted only for macroeconomic expectations. Based on the financial plans prepared by the
direct budget beneficiarie¥? the Government revises its Fiscal Strategy and submits a Draft Law on the
Budget to the National Aesbly. The Parliament is obliged to adopt the Law on the Budget of the Republic

of Serbia by December 1577 Budget negotiations between the direct budget beneficiaries and the MOF are

not precluded, but they are not encouraged. As a matter of practiadifutional budget negotiations do not

take place.

15. In the Serbian judicial system, budget planning is driven by the inpoésed budgets of previous
years rather than any assessment of what needs to be accomplished in the futline overall budget
framework is focused on allocating funds to historically defined inputs, and on holding the direct budget
beneficiaries accountable for not exceeding those allocations. Within this-mmented budget framework,
GKS O2dzNIi a2adsSyQa RaNEIMOD RS dnd theSSPS, £duld i ithakky Soius
the allocation of financial resources based on demand for services and outputs (i.e. the anticipated
caseloads). However, decisiomkers do not use data to inform these kinds of decisions, arcetis no
analysis of coseffectiveness or objectively defined standards for technical and financial performance. In
addition, authority for managing judicial resources is fragmented and not aligned with the budget authority.
Hence, the court system rewsrto the traditional inputoriented methods.

16. Regardless of business needs, the judicial budget prioritizes salary expenditures, which are
determined by a Human Resources Plan that is set outside of the budget prd¢&Esom 2010 to 2013,
current expenditures averaged 97.67 percent of the executed budget. Of that, salaries averaged 76.46
percent of the total executed budget, and current nsalary expenditures averaged 21.20 percent.
Notwithstanding its title, norsalary expenditures also includ®mpensation for people working in the
system, including lay judges and remuneration for individuals employed on service contracts. The capital
investment averaged only 2.33 percent of the total executed budget for the reporting period.

17. Although on paperthe judiciary budget has a thregear horizon, in reality budget planning is
conducted on a yeaby-year basis.Agencies are unable to engage in a contract for longer than a year,
making multiyear investments challenging to execute. Meanwhile, the coustesn is preoccupied with
day-to-day problems related to arrears, inadequate infrastructure and inefficient operating systems, and has
little capacity to focus on future needs and how to resource those. As discussed below, the court system has
been investg very little in modernization initiatives and its capacity for any lsagEe multiyear
modernization initiatives has been severely constrained.

18. The authority over matters that define or strongly influence financial management is scattered
across theCouncils, the MOJ, the SCC and the couRsst, authority over the judicial budget is divided
between the Councils (the HIJC and the SPC), which is responsible for the current expenditures net of
maintenance, while the M®3J is responsible for capital ingements and maintenanc®® Second, the

676 Direct budget beneficiaries are required to submitt their financial plans to the MOF by Septefi2614.

677 For more information on the Budget Calendar, see http://www.parlament.gov.rs/natieasgembly/roleand-mode-of-
operation/nationatassemblyfinancing/budgetcycle.504.html.

678 For further discussion of the Human Resources Plan, see the Human Resources Chapter.

679 The MOJ, untirecently, was also responsible for the civil servants working in the judicial bodies but is in the process of
transferring this responsibility to the Councils. However, it is planning to retain control over capital investment areharanton

the grourds that courts and PPOs are often housed in the same buildings. For further discussion, see the Governance and
Management Chapter.
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authority over norfinancial matters, which have a significant financial impact, is separated from the budget
authority. For example, the SCC is responsible for several human resource matters concerning judges and in
matters of internal court organization. Individual courts are managed by their Court Presidents under a
general oversight of the presidents of the newmbst superior court.

19. Effective budget planning is also undermined by a lack of clarity regarding thésidin of financial
responsibilities between the courts and PPOs for a range of mandatory expenses in criminal €aSesh
services are required to be provided under the CPC and include mandatory legal defense, expert witnesses,
interpretation, prisoner tansportation and detention. Due to the lack of clarity regarding who pays for what,
YVSAGKSNI 2NBI YAT FGA2Yy LXLFya TFT2N) adzOK SELISYRA G dzNB @
is not yet available, the amounts are significant in comparisibh their budget. Many courts attribute their
inability to operate within their existing operating budget to this type of expenditure.

b. Budget Levels and Sources
I. Budget Levels

20. The judicial system in Serbia is not undersourced, measured on either a per capita basis or as a
share of GDPIn 2012, court expenditure was 0.66 percent of GDP, which is higher than any EU Member
State monitored byhe CEPE3? Prosecution expenditure was 0.11
percent, which is within the range of other EU Member States
monitored by the CEPEJ but is slightly lower than the avefdge.
Combined, the total judicial expenditure was approximately 0.77
percent of GDP in 2@1%%

Serbia spends around 27 EUR p|
capita on its courts, which is
consistenwith EU averages,

adjusted for GDP.

21. Serbia spends around 27 EUR per capita on courts, which is more than EU comparator #tates.
Figurel21a K2 g 4> { SN Al Qa O2dzNI 06dzR3ISG aAda F620S GKS
the definitions used by the CEPEJ.

680 Some stakeholders express concern that the divided arrangement infringes the financial independence of the courts: thefer t
Anti-Corruption Council Report on Judicial Reform, Government of Serbia, 2014,. gpdgeev¥er, in several EU Member States
Ministries of Justice have judicial administration responsibilities and exercise them without exerting undue influencgualictale

bodies.

681 Stakeholders reported that the PPOs are obliged to pay for such services out of their budget despite a potential footonflict
interest. However, in the absence of binding instructions, some PPOs state that they are not autholided&o G KS I g& SNA
Some of them argue this on the grounds that the CPC specifies their responsibility for the costs but not the fees. Tlagynstnet

Serbian language these two terms have substantially different meanBwsee PPOs believe théite lawyers should be paid only

once the case is decided, because they are unable to attribute a particular portion of their fees either to the PPO aototthe

Finally, PPOs argue that if the defendant is acquitted, responsibility for compensatanempisyclearly lies entirely on the court.

With respect to expert witnesses, some of the PPOs informed the Functional Review team that they decided not to pay for their
aSNIIAOSE dzyi At G(KS SELISNI gAGySaa F5Sa NB aSd Fd F LINBRAOGLH
682 For EU data, seEEPEJ EU Justice Scoreboard @tHged on 2012 data). For Serbian data, egadata Table, World Bank.

(Available at:http://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview).

83¢2 SyadaNBE O2YLINroAfAGe gAGK GKS F@FrAtlFofS 9! REOGFIZTZ GKS L
approved public budget allocated to the public prosecution system. The data sourceMagaidata TableWorld Bank. (Available

at: http://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview) for Serbia an€CEPEJ EU Justice Scoreboard @¥ised on 2012

data) for the EU MembeSBtates. In 2012 the public prosecution did not accumulate any arrears.

684 The Functional Review team estimates tfaS ND A | Q& 2dzRAOA Lt o0dzR3ISG & F akKFENB 27
averages. However, precise numbers are not available secSerbian authorities do not publish the total executed budget.
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Figurel21: Court Budget per Capita against GDP per Capita, Serbia and EWf82012
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22.

Measured as a share of GDP, court expenditures were 0.66 percent, exceeding the EU fenge

the red trend curve in Figurg22 shows, EU Member States with a lower GDP per capita tend to allocate a
higher share of GDP to their judicial bodies, however Serbia still spends more than comparator states.

Figure 122 Court Budget as Share of GDP and GDP per Capita, Serbia and EU, 201
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Expenditure on public prosecution services is around 4 EUR per capita, which is within but at the

very bottom of the EU rangeAs Figurel23 shows, Serbia sits below the trend line but is within an
acceptable range, based on the definitions used byGE®EJ.

685 To ensure comparability of data, in calculating this ratio €leapterdefines court expenditures as a sum of total annual
approved public budget allocated to all courts with neither pi@g®n nor legal aid, plus the courts' arrears. For Serbia data, see
Megadata Table, World Bank. (Available dittp://www.mdtfjss.org.rs/en/serbiagjudicatfunctionalreview). For EU data, S€eEPEJ
EU Justice Scoreboard 2@bdsed on 2012 data).
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Figure 123 Public Prosecution Budget per Capita against GDP per Capita, Serbia and EU, 2012
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24, Measured as a share of GDP, the 2012 prosecution expenditures were 0.11 percent, within the EU
range.As Figure 124 K2 g a > dzyf A1S GKS O2dz2NI 0dzZRISGQa aKINB 2
LINPaSOdziA2yQa &AKIFINBS 2F D5t A& 4 AGa YARRE SO

Figurel24 Public Prosecution Budget as Share of GDP and GDP per Capita, Serbia and EU, 2012
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25. Court system expenditureis characterized by yeaio-year variability, midyear budget
adjustments which result in the reduction of the original appropriations combined with overspendifg.
Figurel25shows, the original budget appropriation, represented by the blue bars andurezh# constant

2013 RSD, has grown since 2010. It peaked in 2011 at 28.5 billion RSD before declining again in 2012 and
2013, but even in 2013 the original appropriation still exceeded the 2010 level by over 10 percent. Each year,
the original approprigbn was adjuste#® and reduced to the levels represented by the red bars.

686 |n response to lowethan-expected state revenues and increases in state spending in other sectors, the MOF proposes budget
I R2dzaGYSyilda 6KAOK f SI R Suppleméntdd RudgetSSedidtiale Bt ISystera yaw 2 ¥ (G K S
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Meanwhile, the court system expenditure, represented by the green bars, regularly exceeded its adjusted
0dzZRASG | LILINBLINAF GA2Yy RdzS (2 | NNBI iNgesheabhyfte EvelloftheH 1 M o
original appropriation, and this was achieved by accumulating large arrears.

Figurel25 Court System Original Appropriations, Adjusted Appropriations and Budget Execution and
Spending, 2012014 in constant 2013 R&D
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m Exec'n, 2013 20,250,540,010 23,068,908,391 23,749,176,566 21,901,464,646
Exec'n+Arrears 21,901,231,430 25,720,245,513 25,674,720,577 24,743,279,502
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26. ¢KS Lzt AO LINRaSOdziA2z2yQa SELIStRdalvdndiity, midyed | f & 2
budget adjustments and only a limited overspendings Figure 126hows, measured in constant 2013 RSD,

the original budget appropriation, represented by théue bars, have fluctuated significantly, peaking in

2014. Given the significant reforms of the prosecution service underway in theufeath the
implementation of the CPC in 20%38,0ne would expect that the prosecution budget would have increased

that year. Instead, its budget was cut in the supplementary budget process, and the delay in resourcing the
PPOs likely impacted service delivery at a critical time. Fortunately, the 2014 appropriated budget is higher.
Unlike the court system, the public proseicun has tended to stay within its adjusted budget appropriations,

with the exception of 2010 when it incurred some arrears.

Figure126. Public Prosecution Original Appropriations, Adjusted Appropriations and Budget Execution
and Spending, 2012014, inconstant 2013 RSE
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m Orig. Approp'n 3,142,695,148 3,465,916,201 3,256,711,886 3,537,054,467 4,197,416,346
m Execution 3,283,942,415 3,525,338,206 3,812,709,296 3,195,955,993
Exec'n+Arrears 3,291,219,374 3,536,387,857 3,812,709,296 3,195,955,993

Billions RSD (2013 adjusted)

m Orig. Approp'n m Execution Exec'n+Arrears

27. Any increase in the judicial budget is highly unlikely over the medium to longer tefiime Serbian
economy had stalled during the crisis and, after a very slow recovery in the perioe2Q030Serbia is back
in recession in 201%° In addition, Serbia faces a very difficult fiscal situation characterized by very high

687 SeeMegadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
688 Seethe section on Prosecution Workloads in the Demand Chapter.

689 Megadata Table, World Bank. (Available ttp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

690 Accoding to the official MOF estimates the Serbian economy in 2014 will contract for 1 percent.
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fiscal deficits (around 7 percent of GDP) that have rolled over for several years and led to a significant
increase of the public debt. The Government has acknowledgedneed to find budgetary savings,
including those related to the wage bill and rightsizing of the public sector. In this environment, it would be
very difficult for the justice sector to argue for more resources, particularly given its current levels of
performance, high wage bill and the low levels of efficiency and effectiveness in the use of existing
resources™

28. LYyadSFRYI GKS 2dzRAOALIE aeadSyYy ¢AfHBudgetklis@dudwedl S OF
be expected. The judiciary will haveddjust to this situation and operate more effectively within a stricter
budget environment. To fund innovations to drive performance improvements, it is likely that savings will
YySSR (2 06S ARSYGATASR sAlGKAY G(GKS aSOG2NR& SEA&GAY.

ii. CourtFees
29. The judicial system is partly funded by court fees and partly funded by general reve@Goert fees

do not provide the judicial system with any funding additional to its approprigfibHowever, court fees
are a source of the state budget revenugyation of which is earmarked for the judicial system.

30. In 2013 the courts collected 10.22 billion RSD in fees, which is a reduction compared to the 11.57
billion collected in 2010 As shown in Figurg27, collection grew by 1fercent from 2010 to 2011 kdhas
fallen since.

Figurel27: Court System's Executed Budget by Source, 22003 in constant 2013 R&D

25

20
15
10

o

Billions

a

2010 2011 2012 2013
General Bud't Revenues 8,679,621,312 10,260,912,700 12,102,115,682 11,679,976,492
Court Fees 11,570,918,698 12,807,995,691 11,647,060,884 10,221,488,154

m Court Fees m General Bud't Revenues

31.  Although court fee revenues do not provide the courts with additional resources, they nonetheless
represent an attractive and more flexibleunding source.The part of the court budget funded out of court

fees is not subject to the economic classification of the state budget. The portion of the budget that is
funded by court fees can therefore be reallocated during budget execution acrosg#tdine to meet
emerging needs, at the discretion of the HJC and MOJ. This provides courts and the judiciary with a

691 See sections of the Financial Management Chapter below. See also the Governance and Management Chapter and the Human
Resources Chapter.

692 Theoretically, if thecourts exceed the fee collection target, they are entitled to retain their portion of the surplus. However, this

has never happened.

693 Figures in constant 2013 RSMegadata Table, World Bank. (Available athttp://www.mdtfiss.org.rs/en/serbiajudicat
functionalreview).
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discretionary pool of resources in an otherwise very ri

FHnancial Management

gid sys$tém.

32. The Basic Courts and the Commercial couf
collectively generated 98.36 percent of all court fees i
2013.As Figure 128hows, the Basic Courts collect th
highest amount of court fees in absolute term
However, the Commercial Courts collect the highg
amount of fees that amounted to 285 percent of the
executed budget in 2013. Although the fees collect
by the Misdemanor Courts for their services ar
smaller, they collect large amounts of fimnemonetary

penalties for traffic violations and other minor breachgs

of the lawt which all go tathe state budget. See alsq
Box 24for a recent innovation which seeks to boosetH

(s Box 24 Registry of Uncollected Fines
n The Misdemeanor Courts are ailishing a
€national registry for uncollected misdemeanor fing
5. Individuals with their names in the registry for Rof
bst payment of fines will be unable to receive certai
ir common government services, such as renewing
L Vehicle registration. With the support a USAID
L funded Judicial Reform and Government
" Accountability Project, the final phase of the proje
will create a network through which each judge w
be able to connect to the database. This moder
P registry could significantly improve fine collectiof
rates in the Misdemeanor Courts.

collection of fines in Misdemeanor Courts further.

Figure 128 Collected Court Fees and Total Executed
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Appellate Courts 201 ] ==
Appellate Courts 201
Misdemeanor Courts 201 3r———
Misdemeanor Courts 2012k
Misdemeanor Courts 2011t
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Higher Courts 2012r
Higher Courts 2011r
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Commercial Courts 201 3 —
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Budgets by Court Type, 220 B35
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33. According to unofficial estimates, the courts manage to collect in court fees only 30 percent of
what is due®® Based on these estimates, the full collection of court fees would theoretically generate
a GKS SYyGANB O2dzNI aeadsSyQa

NE@SydzSa a fFNBS

5 6 7 8 9 10 11

Billions

m Fee Collection

0 dz

694 Fyrther,the disbursement of court fee revenues from the Treasury to the judicial system does not depend on the general revenue

performance, which is subjeod fluctuations.

695 Figures in constant 2013 RSBMegadata Table, World Bank. (Available athttp://www.mdtfiss.org.rs/en/serbiajudicat

functionalreview).

696 Some Courts do bettehan others. For example, the Kragujevac Basic and Higher Courts report that they collect around 40 to 50

percent of all court fees.
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34. However, with an imminent transfer of the verification services from the courts to private
notaries, courtsfees can be expected to decline by as much as 30 peré€ms at 30 June 2014, the HIC
had not yet commenced planning for the reduction in court fees and had not addressed the likely impacts
with the MOF. Verification services are scheduled to be transfely early 2015.

35. The courts are not well equipped to play the role of a collection agerlacing the responsibly for

the court fee collection on the courts themselves is not conducive to maximizing the collection rate. Due to
legal requirementsthe caurts are not able to refuse hearing a case even if the court fees are nof$aid.
Many court users continue to proceed with litigation without paying fees. The courts @guifbped to

pursue nonpayers, as they lack the legal tools and resources comfeareith those of a tax administration.
Further, courts do not charge users late fees or interest rates on court fees. The absence of late fees and
interests charges amounts to a subsidy to late debtors who take advantage of the time value of money to
pay kss than they owed when the fees were dd&€The courts receives less than what it is owed due to
inflation and must also incur the administrative costs of collecting the outstanding fees. Meanwhile, the
O2dzNIiaQ @I NR 2dza ONXBRA (i BedFor tHeiK seNiERS, cailisin a retAcdaNdl fandsifatzO K
the courts.

36. Reliance on court fees in court financing has downsidégst, court fee revenues fluctuate in
NEBalLRyasS (2 FFIOG2NA 2dzidaARS 2F GKS Ogaaies and @ y i NI
imminent transfer of verification services to private notaries. Courts also report that fee collection is
seasonal, being lower in summer months and higher in winter months. Second, dependence on the court
fees for their financial welldag creates an inherent conflict of interest, since the courts themselves decide

on granting fee waivers or joining casé€sThird, the courts are required to report on their expenditures
financed out of the court fees separately from those financed bygéeeral budget, and this imposes on

them a heavy administrative burden.

37. There are opportunities to increase the rate of court fee collection, but they are not actively
considered It would be possible to assign the task of court fee collection to a single agency, which could
operate a single dedicated account, assess interest and late fee charges and dedicate itself to pursuing fee
collection. TheLaw onCourt Feegould also be mended to empower the courts to deny provision of
services in certain neariminal cases unless the court fees are paid, subject to extenuating circumstances,
such as the need for a fee waiver. Late fees and interest charges could also be added toizeceatly

LI 8YSyid 2F FSSa FyR NBO2dz2) GKS O2ada 27F LlzNBAAY
considered for early payment. Lessons may be learned from the Misdemeanor Courts, which offer reduced
fines to defendants in traffic cases in exnba for prompt payment.

c. Budget Structure

38. The wage bill is the most significant budget item and judicial system has a strong preference for
funding salaries rather than investing into system modernization (see Figur®) 1Qurrently, Serbia spends

less than 2.5 percent of the total budget on capital investments. This budget breakdown into capital
investment and current expenditures is within range of EU member states. However, Serbia has much
greater capital investment neasdthan most EU Member States. As part of the EU accession process, the
Serbian judiciary will be expected to undertake significant investments in infrastructure and ICT to align its
performance with European practice. As a result, the funds dedicatedpitat&nvestments should rise far

697 Based on estimates of the court financial officers more than 50 percent or revenues from court fees in Basic Generaisd

by the verification services.

698 Article 7 of theLaw on Court Taxesurrently states that failure to pay court taxes does not result in suspension of a case
proceeding.

699 The inflation rate in Serbia has fluctuated from 3 to 15 percent in Sdtriag the 20162013 period.

700 For discussion of court fee waivers, see the Access to Justice Chapter. For discussion of joining cases, see thehgffteiency C
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above the current 2.5 percent. Given the current budgetary constraints, that investment will need to be
sourced through savings from current expenditures, preferably salaries.

Figure 1®: Executed Court System Budget @pmponent of Spending, 2012013
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50% -

40% -
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2010 2011 2012 2013
m Capital Investments 280,615,397 555,740,845 1,000,222,142 291,499,710
m Current Less Salaries4,132,417,327 4,972,580,362 5,629,666,970 4,192,777,476
m Salaries 15,837,508,310, 17,540,596,790| 17,119,287,454| 17,417,187,460

i. Current Expenditures

39. {FEfEFNASA R2YAYF(GS GKS O2 dzNIhe BGudgét fof ¥aides OIS v
Human Resources Plan which is set outside of the budget process. Salaries represent 81 percenttof curren
expenditures of the courts and 92 percent of the current expenditures of the PPOs (see FiQuaedl3
Figure 13}

701 Figures are in constant 2013 R3Megadata Table, World Bank. (Available afuttp://www.mdtfjss.org.rs/en/serbiajudicat
functionalreview).
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Figure 1®: The Court System's Current Expenditures Structure, 2%13
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Figurel31l Prosecution Current Expenditures Structure, 2083
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40. Often, the budget lines do not transparently convey the purpose of expenditures that they fund
C2NJ AyadlyoSs 06dzRASG tAYS nHop WhGKSNI /2y (iNF Ol dz f
not only such expenses as expert witness fegsjudges, security staff but also compensation to acquitted
defendants and postag@?

702 Megadata Table, World Bank. (Available attp://www.mdtfiss.org.rs/en/serbiajudicatfunctionalreview).
703 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionalreview).
040thSNJ 6dzRISG fAyS GAGESE INB Y2NB (NI yalLl NByiay W/ akK TFAyY
WDNI yiGa G2 LYGSNYIFGA2y Lt hNBIFYATFGA2yaQ | LILISI NB 2 yAcadend ga i K
contributionto adonoff dzy RSR LINR2SOGT FyR GKS fAyS WelESas YlIyRFEG2NE O
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41. The Serbian court system spends a larger share of its budget on salaries comparedEhdith
Member States (See Figure 132 S ND A | Qth-budgettratidndas$ &percent. Only three EU Member
States out of the 21 shown below have a higher share of salaries in their budgets. The EU Member State with
the highest salarieto-budget ratio of 95 percent is Croatia. As discussed in the Human Resources Chapter,
{ SNDRNVDBESYVSY(l 2F 020K 2dzRISa |yR O2dzNI adl¥F Aa
O2YLISyal iAzy NBLINBaSyida GKS tFNBSad O02YLRYySyld 27
the share of the budget spent on judicial salaries would fuperesources for items that are critical to
improving productivity such as automation, infrastructure and-heikl specialist staff.

Figurel32 Salaries as a Share of Court Budget, Serbia and EU/®012
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ii. Capital Investment

42. { SNDAI Qa HAMHF ff SAFIAS 320FY SQNMGLIA Y NBf F GA2y (wdth G KS ¢
the EU range (see Figure 1830 ¢ KA &YX K2gSOSNE YI& RN} g F YAaftSHRA
2012 level of capital investment of 5 percent of the executed budget wasually high for the reporting

period of 20162013. The average for the period 202013 was only 2.33 percent. In 2012, only Slovakia
KFR I aAYAfIFINI&@ t2¢ OFLMAGIE Ay@SadqySyd o0dzZRISHT K2
higherquality than in Serbia, so its lower capital investment may be justiffed.

705 Data from EU Member States is from the CEPEJ EU Justice Scoreboard 2014 based on 2012 data. For Serbian data, Megadat
Table, World Bank. (Available aittp://www.mdtfjss.org.rs/en/serbiajudicalfunctionatreview).
706 For discussion of the age and condition of infrastructure stock in theésBendiciary, see the Infrastructure Chapter.
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Figure 133 Capital Investment as a Share of the Court Budget, Serbia and EU’2012
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43. With the exception of a few externally cfinanced projects, capital investment projectzave been
insignificant in comparison with the real needsThe Infrastructure Chapter documents the lack of
courtrooms and office space, as well as the poor state of the buildings in which the courts and PPOs are
located. The ICT Chapter provides insight the ineffectiveness and insufficiency of the ICT infrastructure.
Despite that, the capital investment budget was at times drastically reduced in budget rebalancing and
reprogrammed for other purposes, such as paying court arrears. At other timesaldapitsstment budget

failed to fully disburse due to capacity constraints (discussed below).

44, ¢KS O2dz2NI aeadsSvyQa OFLMAGEFE Ay@SaidyYSy lshesel NB
expenditures, which in Figure 134e labeled as F&30, also include some ath expenditure which cannot

be disaggregated. Capital expenditure executed under the budgets of individual Basic Courts followed in
scale but their amount varied significantly from year to year.

707 Data from EU Member States is from the CEPEJ 2014 based on 2012 data. For Serbian data, Megadata Table, World Bank.
(Available at:http://www.mdtfiss.org.rs/en/serbiajudicafunctionalreview).
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Figurel34 Court System Capital Investment, 2010 to 20783
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m Judicial Academy (o] 2,253,941 1,844,041 1,083,000
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m Commercial Courts 3,489,729 3,172,210 2,567,443 1,231,480
m Basic Courts 145,786,113 130,371,500 71,627,162 55,952,532
m Higher Courts 61,311,808 57,326,653 67,010,626 6,687,294
m Appellate Courts 31,100,472 28,819,600 6,024,057 o
m Higher Misdemeanor| 7,250,567 7,180,910 408,887 1,051,615
m Commercial Appellate 2,905,231 5,551,270 6,506,907 5,066,568
® Administrative 9,633,241 945,251 2,741,312 1,302,820
m Supreme Court 1,209,504 4,004,044 1,018,297 1,984,765

45, From 2010 to 2013, the capital investment budget focused on infrastructure emergencies, as well
as some relocation of courts and PPOs, as necessitated by twarganizations of the court networkVery
little has been devoted to system modernizatiand upgrades.

46. Apart from financial constraints, capital investment was impeded by the lack of technical capacity
and an inflexible and opaque regulatory frameworKhere is a lack of technicadpacity among MOJ staff in
areas such as engineering, proament and contract management. In addition, neither HJIC nor SPC have a
dedicated person who will deal with these issues. There is currently no mechanism in place to objectively
appraise and prioritize investment projects within the sec®estrictive budgerules require that capital
investment projects must be funded from a single year appropriation. A lack of a clearly defined distinction
between capital and current expenditures, which affects the entire public sector, further complicates both
formulationand execution of capital investment budget.

47. There are a few capital investment projects, all of which have been funded under a single fiscal
year appropriation. The MOJ had a thregear capital investment plan that included a prioritized list of
projects with a total value of 1.97 billion RSD for 2013, 1.31 billion RSD for 2014, and 2.00 billion RSD for
2015. However, the MOJ is unable to engage in a contract for longer than a year, makingeamulti
investments challenging to execute.

708 Figures in constant 2013 RSD. $&egadata Table, World Bank. (Available altittp://www.mdtfiss.org.rs/en/serbiajudicat
functionalreview).
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¢tKS ahWw Aa

NEaLR2yaArofS FT2NJ GKS O2dzNI

Box 5: Can he cost of inadequate office spac
be quantified?

The Pancevo Misdemeanor Court has been

occupying an apartment in a residential buildin

on a temporary basis since 1988. Because of

FHnancial Management

current maintenance Within the MOJ, the Section for
Investments is responsible for the central government
owned facilities used by both the courts and public
prosecution®® The Section manages all capital investment
projects funded directly by the MQdAnd advises courts on
the design and implementation of technical investments

aeafarSyYQa

AK2NIF3IS 2F 2FFAOS &
have to work in tweshifts, with working hours
set in compliance with the curfew provided by,
the municipal regulations. The second shift,
which starts at 14:00, overlaps with the first
shift, which ends at 15:30. During the 1.5 hou
the court has no physical space for thgtairs. A
1.5 hour downtime for 10 judges per day
translates into the salary and benefits cost of 4
2dzR3ASQa 62N] RIF&a LA
overhead expenses.

funded under their own budgets. According to the MOJ,
the Section for Investments will take over the HJC
responsibility for current maintenance of capital
investments in order a ensure coherence in facility
management. The MOJ believes it should retain the
responsibility for capital investment beyond 2016 as it is
costeffective to share the same building by courts and
PPOS, and it is more effective to manage a building by one
institution. Some stakeholders express concern with this
option on the basis of financial independence, however,
several European justice systems allocate these functions

to their respective MOJ for similar reasons.

49, The MOJ and HJC rely on different defions of capital investment and current expenditures, and

this causes confusion and delays across the seétbBoth definitions list activities that can be deemed as
current/capital maintenance, but do not specify limits in terms of financial resourcasaifiaepresent the
boundary between these two types of the expenditurés.single official distinction between capital
investment and current expenditures does not exist. Further, there are two kinds of maintenance projects in
Serbia: ongoing maintenaa@and capital maintenance of fixed assets. For the courts, the determination of
the type of a maintenance project for which they were seeking funds determined to whom they should
submit the request: the MOJ or the HJC. The courts complain that thisflatiioy prevents the efficient
running of courts. Courts are required to submit duplicate requests to the MOJ and HJC in the hope that one
of the two organizations will fund their maintenance. Yet, requests for funding maintenance projects are
repeatedlyrejected because both the MOJ and the HJC each report that the other should pay. While the
argument continues, the facilities remained in disrepair. The consolidation of responsibility for both capital
investment and all maintenance in the hands of the M&bould prevent such disruptions in the future.

50. Making binding financial commitments for a muliear capital investment project is still not
possible under the Budget System Lawhe Law does not allow beneficiaries of public funds to enter into
contrads that impose on them financial obligations beyond the amount that has been already appropriated
in the state budget of that year. As a result, those capital investment projects taking more than a year to
implement may be funded during the second yearhniie balance carried over from the previous year. The
MOJ has no experience of implementing capital investment projects that would go beyond the following the
year. This makes any lotgrm investments in physical or information infrastructure almost irsgible.

Fixing this problem will be essential for the court system to achieve the kind of capital upgrades that will be
required to align the judiciary with EU practice.

709 For further discussion of infrastructure management arrangements, see the Infrastructure Chapter.

710 TheMOJ uses the instructions provided by thesdaation of Accountants and Auditors of Serbia in the 2007 Guidebook titled

WL LI ACFGAR2Y 2F . dzZRISGIFINE 1 O02dzyliAy3d CAITdzNB Q> HKAE S 6afS | W/
GKS [g 2y tflyyAy3d kVR DRYSE ik NIzO%
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d. Effectiveness in Budget Execution
i. Barriers to Efficient Utilization of Resources

51. The budget execution framework is very rigiddnce a budget is approved, it is very difficult to
adjust it, even if not doing so undermines technical and financial performance. At the level of the entire
budget system, direct budget beneficiaries are regdito comply with the breakdown by economic
classification.

52. ¢tKS | Wi/ LI 2aSa GKS NAIARAGE 2F GKS adlraS odzr3
though it is not required to do soThe courts commonly complain that the funds they receivebaioken

down by economic classification that is inconsistent with their needs. There is often too much money in
some classification categories and not enough in others, but no ability to move funds between them. The
HJC could permit individual courts, winiare not direct budget beneficiaries, to use their readary current

budgets more flexibly as long as the aggregate results of each court type are consistent with the budget
ceilings. However, the HJC is unable to do this on a systematic basis bedadks litoth trained staff and
a2FUB6I NB F2NJI NBO2yOAft Ay3d YdzZ GALX S O2dzNI NBIljdzSada
classification.

53. Budget execution is characterized by fluctuations in the disbursement of budget funds from the
Treasury b budget beneficiariesIn the beginning of a fiscal year, the HIC notifies the courts of their
approved annual operating budget. Although the courts should expect to receivenatith of that amount
each month, the actual disbursed amounts vary. The N&#nable to even out fluctuations in revenue
collection and passes on the fluctuations to the budget beneficidtieBhe HJC distributes funds to the
courts when it receives them and is not allowed to maintain a reserve fund to even out fluctuatioa in th
disbursement of its appropriation.

54. The courts are driven by incentives to spend as much money as possible and then ask for more.
First, by saving resources, courts risk a reduction in their allocation for the following year. Second, as
mentioned above, the financial management system does not provide any personal or institutional rewards
for improving productivity or flexibility ty 2 @S 06 S 6SSy OF 1SA2NASEd ¢KAA Wdz
the courts in combination with an inflexible HR pldAacts as a disincentive for any financial management
initiatives aimed at improving efficiency in resource utilization, such as ghensation of manual clerical
functions.

ii. Allocation of Responsibilities for Budget Execution

55. The breakdown of court expenditures by organization varies significantly from year to year (see
Figure 18).This is indicative of a system in transition that has settled on any particular budget
implementation model. However, from 204013 individual courts have been consistently executing the
IANBIFIGSad aKFNB=Z Fd FNRdzyR yn LISNOSyid 2F GKS O2 dzNJ
directly by theHJC and the MOJ for the benefit of the courts undeB&Cranged from 3 percent in 2011 to

19 percent in 2012. The combined administrative expenditures of the MOJ and the HJC ranged from 2.6
percent of the total executed budget in 2012 to 3.57 percenimmo X ¢ KSy (G(KS ahwQa
SELISYRAGAINBE NI yISR FNRBY HOHc LISNOSyid 2F SESOdzi SR
administrative expenditures increased from 0.28 percent in 2010 to 0.34 percent in 2013, which is to be
expectedgiven its expanding responsibilities.

711 The JPEIR highlighted this issue as a major external problems facing financial management in the judicial system,ias well as
other sectors.

712 HR plan refers to the court employees and excludes contractors, includasg twhose services the courts are obligated to
procure in compliance with procedural legislation (e.g. capointed defense attorneys and expert witnesses).
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Figurel35: Court System Executed Budget Breakdown by Organization, 201
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m Judicial Academy 34,072,000 92,822,000 131,491,000 188,142,000 183,229,000
MOJPA Administration 495,869,422 440,998,556 501,420,975 706,573,649 234,622,000
m HJC Administration 43,559,169 56,318,508 65,562,452 75,248,269 210,208,000
mHJC FC 330 0 0 499,496,134 100,915,713 505,503,000
B MOJPA FC 330 0 592,888,816 3,696,421,146 | 2,326,497,200 | 4,040,738,000
H Individual Courts 15,187,171,655| 18,027,926,956| 17,295,915,760| 18,504,087,815| 20,302,658,000

iii. Procurement

56. The MOJ has established a unit of wellialified procurement specialists, but the unit requires

more staff to effectivelyoversee the procurement actions for which the MOJ is responsitMéth limited
capacity, the MOJ tends to aggregate all components of civil works in one tender. Although it-is cost
effective to allocate different types of tasks to specialized contractbes MOJ does not have the capacity

to manage multiple contracts and therefore, as a matter of practice, relies on a general contractor to
manage the entire project. This frequently results in failed or stalled procurement processes, which reduces
spendingand makes the court system vulnerable to losses in supplementary budget processes. It is also
highly risky to have so few procurement specialists in any system, as this creates an inherent vulnerability
towards malfeasance such as collusion, corruptiarfagoritism towards certain providers.

57. The courts lack staff qualified in procurement and rely heavily on the limited capacity of the MOJ
procurement team Courts report that they seek advice from the procurement specialists at the MOJ and
that the qualty of advice they receive is high, although the helpline is constantly busy. Courts complain that
they lack understanding of the rules and how to follow them. In one court, staff commented to the
Functional Review team that compliance with the procuremenés requires courts to buy the cheapest
things of inadequate quality that do not fully respond to their needs. This clearly shows a lack of
understanding of basic procurement rules. This lack of awareness could be resolved through training on
public proasirement, however it has been reported to the Functional Review Team that funds for such
training are not available.

713SeeMegadata Table, World Bank. (Available attp://www.mdtfiss.org.rs/en/serbiajudicatfunctionalreview).
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58. Limited capacity in procurement has a range of impacts on service delivErgernally procured
inputs such as legal services, communamatisecurity, utilities, and building maintenance have a significant
impact on court productivity. For instance, reliability of the Internet connection makes a great difference in
productivity of staff responsible for electronic submission of reports.

e. Arrears
i. Scale of Arrears in the Judicial Sector

59. The court system is generating massive annual arrears, which, in 2013 amounted to 11.49 percen

of expenditures (see Figure 136Although the Budget System Law prohibits officials from incurring
commitmens in excess of available budget, arrears are present throughout the public sector. In the judicial
sector, arrears render the courts impede service delivery and render them vulnerable to undue influence
FYR I WONR&A& Y2RSQ Y®tytdimproveiperfoimiricdi RA &aG NI OGa FTNRY

Figurel36. Court System Arrears and Executed Budget as a Share of Expendftifés,
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60. CNRY Hnamn (G2 HwHnamoX (GKS O2dNNI agdadsSyQa Odzydz I G2
RSD in 2010 to 3.82 billion in 2018sFigure 13&hows, cumulative arrears are rising at an average rate of

Hn LISNOSyid LISN eSIN® .& (KS SyR 2F unmoI | NNBI Na
budget.

Figurel37: Annual and Cumulative Arrears in the Court Syst@f102013'1°
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714Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
715Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
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ii. Factors Explaining Growing Arrears

61. The court arrears have been accumulating in violation of the Budget System Tae.law forbids
budget beneficiaries from committing funds that exceed the available budgétowever, despite the
massive scale of arrears documented in their financial reports, the courts have been allowed to continue
accumulating arrears for years without facing enforcement action from the MOF. While nobody gives
individual courts permission tan arrears, nobody stops them from doing it.

62. The causes of the arrears can be found in poor planning at least as much as in the lack of control
over spending Fiscal impact assessments have not been conducted on a series of recent réforhes.
regulabry framework for rules of procedure, the court network, business processes, staffing, information
YIEYylF3SYSyGz I|dzi2aYlFGA2ys dzaS 2F SEGSNYylFffe LINEOJA
responsibilities has been evolving without any analysis ottsts and the level of efficiency that the courts

would require to deliver services within the budget. As a result, reforms are enacted that impose additional
obligations on courts and PPOs, and complying with those reforms results in increasing dineaissues

dzy RSNXY A YAy 3 iffeSiveridssdanlbeé r@son@@ aud they would require intensive coordination
among the governance and management bodies, including the HIC, the MOJ and the SCC.

63. The court system makes supplementary appropriatisaquests in order to avoid exceeding its
budget, but the degree to which the requests are met depends on the budget situatidocording to the

HJC, the MOF does not disallow commitments resulting in arrears. The MOF looks for opportunities to
supplement KS 02 dzNIidQ 0dzRIASG (2 YAYAYATS | OO0dzydzZ | A2y
arrears. Such oneff payments have been in response to emergency situations, such as a threat in 2012 by
lay judges to go on strike.

lii. Arrears by Court Type and by Ciieat

64. The courts of general jurisdiction accumulated most of the arredrs2010, the Basic and Higher

Courts were jointly responsible for 93 percent of the arrears incurred by the court system, but in 2013, their
share fell to 81 percent. The MOJ is alsmning arrears that include outstanding obligations to ICT
O2y (NI Ol2NEBR | a oSff Fa GKS O2daNIiaQ |yR GKS ttha
agreements with tk HJC and the SPC (See Figuré¢. 138

76l OO2NRAY 3 (2 ! NIAOfS pn Canmitmesreated byjlirectdafifbSndireét Buigetdbafeficidrigss.. W
must conform to the appropriation approved for such purpose in the budge®y@ar
http://www1.worldbank.org/publicsector/pe/BudgetL aws/SerbiaBudgetSystemLawJuly162009EnglishFINAL.pdf

717 For discussion of fiscal impact analyses in the reform process, see the sectioa Quality of the Law Making Process in the
Quality Chapter.
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Figure 138 Annual Incurred Arrears b@rganization, 201013, in constant 2013 RSD
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65. Arrears incurred by some courts in 2013 exceeded their executed current-sedary budgetsin
2013, the Higher Courts incurred arrears equal to 143 percent of their currensalany budget. For the
Basic Courts, the riat was 91 percent (see Figure 139

Figure139 Annual Arrears by Court Type as percent of Executed CurrentShlary Budet’®
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718 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicaHunctionalreview).
719 Megadata Table, World Bank. (Available ditp://www.mdtfjss.org.rs/en/serbiajudicaHunctionalreview).
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66. According to the Basic and the Higher Courts, the largest share of their arrears is related to the
externally provided services that the _courts are obligated to pd Box 26 Impact of the Costsfo

for by procedura law, magnly in criminal casesThese costs are Criminal Procedure on Arrears
presented inFigure 140 St 24 Ay I 0F NI £ 1 0| 50 Higher Court reported to th
externally provided services procured in compliance W| Functional Review Team  thd
procedural laws include the cost of-efficio attorneys and expert| approximately 88 percent of its
witnesses, whih the courts are obligated to engage in certal arrears accumulated since 2011 we
judicial proceedings. They also include costs for court interpretq related to the costs of externally
flre 2dzRISEAT FyYyR (2 (GKS LINR &2] provided services mandated by Q (i NJ
regulatory changes to autopsies have almost doubled the cost{ Procedural law and only 10 percent
conducting an autopsy, but the change has not been budgeted { Material costs.
and so the costs and arrears for autopsies have increased

I 2 &l

NJ

significantly.
Figure140. Court System Arrears (in RSD) by Organization and Creditor,’2013
(2]
c
S
=2
1
0 - e . —
Basic Higher MoJPA Misdemeanor | Commercial Appellate
m Companies | 342,622,570 | 221,169,289 | 204,165,145 | 78,780,680 27,514,422 16,100,403
NBS 0 76,708 187,406 0 13,506 0
Government 103,119,232 | 57,586,554 33,371,914 4,036,542 4,800 1,334,454
m Other 1,732,618,668| 1,161,106,861| 828,302,861 | 56,870,901 8,218,519 11,346,895
u Total 2,178,360,469| 1,439,939,412| 1,066,027,326| 139,688,124 | 35,751,247 28,781,752

67. The costs of externally providedservices mandated by procedural law could be reduced
significantly by changing the compensation system for ceagpointed attorneys and expert withesse#\s
discussed in the Access to Justice Chapter, attorneys are paid according to an Attorney Fele 8diteidu
unrealistic. A 2013 World Bank study explored math@ted alternatives to the current tarffased
compensation system for coudppointed attorneys?* ! OO02 NRA Yy 3  { émparédSto hburlgzR & >
compensation, 50 percent tariff rates are stil®S G AYSa KA IKSNI ( Rheystudy AlsgNI &
ddz3asSada LINPGARAY3I O2yaARSNIYGA2ya G2 | died§Ntgtd GA TS
provision of legal representation, reimbursement of costs of representation, support &ssapmvided
through NGOs, Law School clinics and/or pro bono provision by members of the Serbian Bar Adsgciatioi S
costs of externally provided services mandated by procedural law (and arrears) could be reduced greatly by
reducing the Attorney Fee Sethule, removing its floor or moving to a system of hourly compensation.

720 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicaHunctionalreview).
721 SeeFiscal Impact Analysis of Legal Aid Optidisrid Bank MDFESS, 2013.
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iv. Arrears Relating to Prisoner Transfer

68. To take one example, the courts accumulated large arrears related to prisoner tran3fieis has a
negative impact on the courts whose hearisthedule is disrupted and on the prison facilities as well. Due
to frustration and their own funding constraints, several prisons now refuse to deliver prisoners to courts
without upfront payment. Sremska Mitrovica is one large prison that now refusesattsfer prisoners
without upfront payment, resulting in delays of criminal cases involving the large number of defendants
from those facilities. Several other prisons are now following their lead.

69. CNRBY Hnanmm (2 HnanmoX (KS O AstiztidhFreow flod R85 ko8AEmilliDe
RSD The breakdown of arrears lopurt type is shown in Figure 1é&low. The Basic Courts are the most
indebted to the Prison Administration with 70 million RSD in arrears.

idKS

Figurel41 Prisoner Transfer Arrears i§yourt Type, 20132
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m As of December 31, 2011 1,440 37,800 203,984 6,669,811 21,630,283 | 28,543,318
Accumulated during 2012-September 31, 2013 7,920 30,664 1,412,794 9,864,961 47,079,577 | 58,395,916
m As of September 31, 2013 9,360 68,464 1,616,778 16,564,772 | 68,709,860 | 86,969,234

70. Among the Basic Courts, the First Basic Court in Belgrade has accumulated the largest arrears for
prison transfers.By the end of 2013, the Basic Court in Belgrade owed 12.7 million RSD to the prisons, and
its largest creditor was th€orrection Facility in Zabela to which it owed 3.3 million RSD (seee Hig2
below).

722350urce Department for the Administration for EnforcementRdnal Sanctions, MOJ.
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Figure142 Prison Transfer Arrears by Creditor in First Basic Court Belgrade, end of, 2018illions
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71. The PPOs may soon find themselves in a simdifmation. With the prosecutofed investigations
mandated by the new CPC, the PPOs will need to find a way to settle the costs associated with criminal
investigation, including costs associated with withesses, prison transfers, interviews and hearimgs. Th
Cdzy OGA2ylt wS@ASg GSIY F2dzyR y2 S@OARSYyOS GKIF G &dz0
Currently, the prison administration charges the costs for prisoner transfers to the courts, but there remains
contestation as to who should pay foihat.

72. Better planning and coordination can help reduce the costs of prisoner transledges and prison
officials report that it is common for prisoners to be repeatedly transferred back and forth for different cases
within the same court. Sometimes a goner is scheduled to appear for two hearings at different locations

at the same time. With a better scheduling and coordination, unnecessary costs can be minimized, as
demonstrated by some successful initiatives taken by courts in Belgtade.

v. Debt Colletion from the Courts by Creditors

73. Lawyers and expert witnesses routinely pursue enforcement cases against the courts for failure to
pay their invoicesSome of those claims are pursued in the court where the invoice is owed, and sometimes
they are pursuedn the First Basic Court in Belgrade. When the creditor obtains judgments at the court in
which the invoice is owed, the amount can be collected from the bank account of that court. This at least
allows reconciliation of the collection with accounts palgailn that court.

74. Special problems arise when a collection judgment is issued by the First Basic Court of Belgrade.

7235ource Department for the Administration for Enforcement of Penal Sanctions, MOJ.
724For further discussion of efficiency in prison transfers, see the Procedural Efficiency Section of the Efficiency Chapter.
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Thiscourt has exclusive jurisdiction over collection from the accounts of central government agencies (i.e.,
the MOJ and the HJC). There are also precedents where the First Basic Court of Belgrade issues enforcement
judgments against the general state budgeeeution account, even though stakeholders report that this is
contrary to the law. When the amount is collected from an account that does not belong to the court that
owes the money, the chances of reconciling the collection with accounts payable abedawse there is no

reliable mechanism to receive detailed information of execution orders.

75. To further complicate the process, the First Basic Court fails to regularly inform the HJC or the
relevant court regarding the collection judgments that it issueSometimes, creditors trying to maximize

their chances of collection will pursue the same claim against multiple judicial organizations. There are
instances where lawyers have collected the same debts from the MOJ, the HJC and the court who owed the
money, thus tripling their claim. The National Bank of Serbia has a highly effective Forced Collection
Department that quickly executes collection. However, by law, it has an obligation to report on the executed
collection only to the organization that has issuthe collection order, which may not necessarily be the
court that owed the money. As a result, courts which are the subject of enforcement judgments in arrears
cases must go to great efforts to find out whether the payment has been executed and to thegrmust
reimburse.

76. The prevalence of large arrears and corresponding enforcement judgments against cogdge a
massive amount of unnecessary workCreditors are
required to pursue their claims in the court system, and ti Box Z: Managing Expenditures Protigely:
courts are required to process the cases and ironica An Example from Sombor

defend them too. Staff in courts, the MOJ, the MOF a| A proactive approach to managing expense
elsewhere must administe reconcile and report on the| can make a difference. The Sombor courts us
judgments. The time of all parties involved could be bet{ © Pay alocal mechanic 8,500 RSD for testify
spent supporting more productive activities such as budg as an expert witness dhe condition of

lannina. expenditure control and reportin vehicles involved in accidents. Upon taking o
P g, exp P g the criminal investigation function from the

courts, the PBs started bearing such costs.
77.  Recent reforms related to the settlement of casl|  The Chief Prosecutor was puzzled by their

liabilities were intended to make it easier for private| magnitude and obtained comparative rates
contractors to collect debts against the state througlf from the neighbdng areas, and was able to
legal action.However, no significant changes inthe courql NBY S32U0Al U0S 0KS YSOHR

financial behavior have been reported in connection wi percent. The PPO reduced the costs of
this law?2® procedure while the mechanic retained a hig

volume customer.

78. Arrears are likely to be underreportedAlthough the courts are supposed to register all their
O2YYAGYSydGaz FAYyFyOAlf SELISNIA ljdSaidrzy G(KS | OOdzN
Many courts register their commitments in paper ledgers dondchot update these regularly, and this leaves

a significant room for errors. Courts have been also reported to delay registering their commitments.

vi. Potential for Emergence of Arrears in Public Prosecution

79. Arrears are becoming a problem for the Proseicun service.PPOs did not show any arrears in the
2012 and 2013 financial results. However, there are indications that the PPOs have started accumulating
arrears after assuming responsibility for criminal investigations from the courts in late 2013 rmgyhh

2014.

725TheLaw on Deadlirefor Settlement of Cash Liabilities from Commercial Transacéidopted on December 15, 201iZaposes a

45-day deadline for settling private sector invoices by public sector institutions. This strengthens the ability of a limigedfra

court contactas, mainly small vendors, to obtain judgments against the courts. This law, however, does not extend to lawyers,
SELISNI sArliySaasSazr flé& 2dzR3IS& | yR dziafAade O2YLI yASET 6KAOK 26)
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80. As discussed above, there is a lack of clarity regarding the division of financial responsibilities
between the PPOs and courts for the services related to the processing of criminal c&seh services

include mandatory legal defense, expeavitnesses, interpretation, prisoner transportation and detention.

lf 6K2dAK G(KS RFEGlI 2y tthQ&d SELSYRAGAINBA 2y (KS&asS |
comparison with their budget. Many courts attribute their inability to operavithin budget to this type of
expenditures mandated by the CPC.

81. While the issue remains unresolved, many the PPOs have not made any payments since October
2013 to the lawyers or expert witnesses that they engage in accordance to. TRE makes théinancial
situation of the public prosecution netnansparent and can result in a sudden explosion of arrears.

vii. Impact of Arrears on Service Delivery

82. Arrears have a series of direct negative impacts on service delivény.increasing number of

lawyers andcexpert witnesses refuse to work unless the courts pay them upfront, which can cause delays and
adjournments in the scheduling of hearings. Other reportedly Hojghlity expert witnesses have been
WodaNYyGQ o0& GKS | NNBINE LINGn@&ugsiat dll, CausinyBelagzai refiwings 2 N.
overall quality of those services. Stakeholders reported to the Functional Review team that delays frequently
200dzNJ Ay LI GK2f23& G§SadAy3da olFlyR 200l &aA2yferfdoiot SGSyY
occur as scheduled, resulting in adjournment of hearings.

83. ! NNBI NA dzy RSNXYAYS GKS O2dzNLAQ 2LISNFrdAz2ylf ST7
service providers Courts owing providers money are in a poor position to negotiate fotebefuality or
f26SNI NI GSa F2N aSNBAOSad wStliA2yaKALE 6AGK LINRC
that is not always the case. This is reflected in situations where courts are overwhelmed in managing their
cash accounting systems ky2 y a i yidf e KIFI@Ay3a G2 RSOARS gKAOK &SN
reported that exchange of favors, informal networks, and personality politics creep into what should be
purely business decisions. Some stakeholders reported to the Funcimaéw team that the service
providers exerting the greatest pressure on the courts, by complaining or via other means, are most likely to
be paid.

84. Courts in arrears operate in conditions similar to bankruptcyhey have very little control over
their resources and operate in a constant firefighting mode unable to take proactive actions. Firefighting and
damage control, be it fielding calls from unhappy creditors or attempting to reconcile amounts collected by
enforcement judgments, consume a large amoohstaff time and energy which could be used to manage
the core business of the courts. Although impact on morale is difficult to quantify, financial management
staff report that arrears undermine their confidence in the ability to effectively serve tldiqu

f. Financial Management Staffing

85. The professional competence of financial staff appears to be adequdiee financial staff with

whom the members of the Functional Review team held meetings displayed a high level of competence and
dedication. However,their responsibilities are currently overwhelmingly focused on the challenges
surrounding compliance and arrears. If the courts become more autonomous in managing their resources,
financial staff would need to enhance their skills in the area of finaaoalysis and planning. Financial staff
would need to learn how to play a more proactive role in managing the court performance and support
Court Presidents and managers in making strategic decisions. In all the occasions where the Functional
Review team sked the financial staff whether they monitored cogiar-case, the standard response was

that they probably could do it but did not see a point in doing it.
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86. There is a severe shortage of financial staff in the cou/s. of early 2014, one Appellate, 21 Basic

and eight Misdemeanor Courts did not have any financial staff &°&kcording to court financial officers,

GKS FAYFYOALf adFFFQa LRaAldArAz2y A& AN RSR Se@dr2¢g (K
This may be one of the reasons for their shortage. This shortage (and the reasons for it) will need to be
addressed to enable financial management to improve.

g. Financial Controls

87. Financial controls, especially at the level of indirect buddeneficiaries, remain weakThe most
obvious manifestation of this weakness is the massive and growing arrears discussed above. While arrears
demonstrate the failure to ensure compliance with the Budget System Law, they are also indicative of weak
or non-existent controls over the efficiency of resource utilization. Indeed, it is difficult to identify a judicial
organization or department that would be dedicated to ensuring that the courts organize their resources so
as to deliver services at a minimum cost

88. There are concerns regarding the accounting of commitments, which the judicial system, as the
rest of the public sector, carries out under the cash accounting methatthough the courts have systems

for recording commitments and submit regular commém reports, financial managers in the courts and
the HJC reported to the Functional Review team that the reported commitment data is probably not
accurate and ugto-date. Many courts keep track of commitments, as well as other financial information, in
paper ledgers and some courts have been reported to fail to register commitments on a timely basis.

89. Individual courts and the PPOs operate outside of the Treasury single accadmly direct budget
beneficiaries execute their budgets through the Treasungle account (TSA). The Treasury ensures that
transfers to the direct budget beneficiaries are within authorized appropriations and the limits set by the
disbursement schedule, but the Treasury it is not involved in the substantive verification of angrniay

90. The HJC has yet to establish an internal audit functidithough courts are occasionally audited
externally, only the MOJ currently has an internal audit department. Based on the division of responsibilities
between the MOJ and the HIC, the M@J®IA y 204 | dZRAG GKS LI NI 2F GKS O
the HJC. The quality of internal audit carried out by the Internal Audit Department of the MOJ is high.
However, due to the small number of staff in that Department, they had the capacitynduco an audit in

only one court in 2013.

91. There many are courts that have only one financial staff membehis creates fiduciary risks due to
the lack of separation of duties.

92. The judicial system generates financial data that is sufficient for complaieit insufficient from

the perspective of performance managementThe judicial system follows a general public sector

I O02dzyiAy3a Ofl aaAFAOIGARZY (GKIG A& y2G GFAt2NBR G
instance, financial compen8ak 2y (G KIF G (GKS O2dz2NIa LI & G2 GKS | OJjdz
ASNAOSEaPQ ! OO02dzyiAy3a OFGSI2NASE FNB y20 GFAf 2NBFR
ASYSNI 4GS YEyF3ISYSyd |002dzyiAy3a NB LBt dnk ¢ageS to O2 dzN
expenditures incurred in their processing. As a result, essential performance indicators, such as cost per

726 The following courts did not have any financi@fsat the beginning of 2014: Appellate Court Kragujevac, Basic Court Aleksinac,
Basic Court Backa Palanka, Basic Court Becej, Basic Court Brus, Basic Court Bujanovac, Basic Court Veliko Gradist®pBgisic Cou
Milanovac, Basic Court Dimitrovgradadg: Court Ivanjica, Basic Court Kikinda, Basic Court Kursumlija, Basic Court Lebane, Basic
Court Majdanpek, Basic Court Mionica, Basic Court Petrovac na Mlavi, Basic Court Priboj, Basic Court Raska, Basi¢ Basit Senta
Court Surdulica, Basic Court ,Ubasic Court Sid, Misdemeanor Courts Valjevo, Misdemeanor Courts Vranje, Misdemeanor Courts
Vrsac, Misdemeanor Courts Zajecar, Misdemeanor Courts Zrenjanin, Misdemeanor Courts S. Mitrovica, Misdemeanor Courts
Subotica, Misdemeanor Courts Trstenik.
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case, are not monitored.

h. Financial Reporting

93. The courts' financial reporting is oriented towards demonstrating budget compliance but provides
little value to performance management and planninglfhe judicial system is managed without a
comprehensive understanding of the costs of service delivenytiaeid relationship to outputs. Although the
scope of primary financial data collected by the courts is comprehensive, much of this data is never digitized,
shared or analyzed. The accounting system is ineffective in recording financial commitments, hehile t
accounting categories are not aligned with judicial processes.

94. Courts, PPOs, HJC, SPC and MOJ produce a range of reports that are not analyzed pidyerly.
reporting lines are not clearly defined and often same data is collected by a number of miffestitutions.

In many cases data collection is not automatic and requires manual input. This puts even more pressure on
the financial staff in the judiciary. The Treasury and MOF do not provide feedback on the reports submitted
by judicial institutions.

95. Financial reporting relies on a series of staatbne computer applications, which require a large
amount of staff time and manual effort to proces¥’ These applications are not able to import or export
data and often require a manual entry of the sadwa even at the same location. Reports are thus prone to
errors and not always up to date.

96. The electronic information of the judicial system is organized in such a way that it keeps financial
and nonfinancial data segregatedThere is no interoperability between the accounting system and the
various case management systems that would allow keeping track of the costs incurred in the processing of
individual cases, even though each case is assigned a unique identifier in eaotacagement system.

97. The courts are required to provide a breakdown of expenditures by funding soufideerefore, the
flexibility that comes with the use of that part of the court budget funded out of court fees comes at the cost
of laborintensive repoting obligations.

98. Fragmentation that undermines the effectiveness of managing financial information is
characteristic of the entire judicial ICT infrastructuré&imilarly to other attempts to computerize the
management of information, the automation ofhncial information has not been evolving in accordance

with any coherent vision of the ICT architecture and does not adhere to a common data’thodelata
dictionary’?® Fragmentation of data management and storage denies the opportunity for all autborize
users to access the data they need in a format that suits the purpose of their query. As discussed in the ICT
Management Chapter the judicial information management system does not follow the international
standards’®°

727 Thereare several applications used by judicial institutions for financial reporting: BPMIS (for budget formulation), FMIS (for
budget execution), FINPLAN (for reporting on disbursement plans), RINO (report on arrears), ZUP (payroll). None of these
applicatiors are electronically linked or in any way intgyerable.

728 A data model specifies what information is to be contained in a database, how the information will be used, and how tiwe items

the database will be related to each other. (Sourse: http://dictiny.reference.com/browse/data+model).

729 A data dictionary is a collection of descriptions of the data objects or items in a data model. (Source:
http://searchsoa.techtarget.com/definition/datalictionary).

730 Such asISO 15704 (Standard for Enterprise hitecture), ISO/IEC TR 10032:2003 (Framework for Coordination of the
Development of Standards for Data Management in Information Systems), ISO/IEC 11179 (Standard for Representing an
Organizations Data in a Metadata Registry), and ISO 8000 (Standarddapukty and Master Data).
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3. Human Resource Management

Chapter Summary

1. A strategic approach to human resources (HR) management is not evident in the Serbian judiciary.
To enable the judiciary to transform in line with EU practice, the Sefb@ioiary requires a renewed focus
on performance, productivity and investment in human potential.

2. Serbia has one of the highest ratios of judgispopulation and a very high ratio of staffo-judges
across EuropeA lack of planning and constraints iespurce deployment explain in part the suboptimal
system performance. Key problems with human resources management are as follows:

f. Judges, prosecutors and staff are added to prior staffing levels in an ad hoc manner, rather than
based on objective demand caseloadg

g. Staffing complements are set without reference to an overall resource rationalization plan;

h. There is in effect no national judiciary or prosecution service. Appointments and hiring are localized,
resulting in groups of human resources in leaourt or PPO. Once appointed, judges, prosecutors,
and civil service staff cannot be moved without their consent from low to high demand courts, or to
other entities that have absorbed functions formerly performed in the courts. Few mechanisms exist
to incentivize that consent.

i. In addition to the large existing staff, large numbers of temporary staff and volunteers create a
WAKFR26 02N] F2NDODSQd { St SOGA2Y A& NBLRNISRfe& ol
unmonitored. Their net contributin is likely to be marginal, and their presence often distracts more
experienced staff from core functions, and turnover is high, resulting in a loss of corporate memory.
In all, the shadow workforce destabilizes court operations, impedes integrated Es@lanning,
and inhibits longer term efficiency.

j-  There is insufficient funding to support other expenditures (such as infrastructure or ICT), which
would better support people to perform at a higher standard. Unnecessary rigidities in resource
allocationwithin the sector prevent managers from making positive tradks between personnel
and other expenditures (such as applying savings from personnel vacancies to cover training or
operating costs).

3. Setting the appropriate number and properly allocating judges, prosecutors, and staff between
courts and PPOs in line with caseload will improve the efficiency of the judiciary and provide more
equitable public accessThe demand/supply balance already gagts overstaffing, and no judicial
appointments should be made nor should vacancies be filled until the number of judges falls by attrition.
Furthermore, a freeze should be put in place in most areas of staffing and a staff reduction plan be
developed, fausing on lowskilled ancillary staff and registry staff that previously performed verification
services The WA Kl R2g ¢2N] F2NOSQ 2F GSYLR2NI NEB dhethdn®n | YR
resources already in the system need to be used more effectiaaly investments should be made in their
training. Meanwhile, the Serbian judiciary requires new mechanisms for determining the appropriate level
of court staffing, taking into consideration workloads, performance, and the goals of transformation.
Consolilating the responsibility for the number and deployment of judges, prosecutors, and non
judge/prosecutor staff should greatly enhance resource planning. The Councils should immediately build
their capacities to carry out this critical task.

731 Judicial appointments should generally be considered very cautiously, recognizing that judges and prosecutors are permanent
investments. Once appointed, they are difficult to remove or transfer and generate high unitedktssystem in terms of salaries,
allowances, accompanying staff etc.
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4. The allocaton of funding between positions, personnel needs, and other inputs (e.g., technology)
needs a significant shift within the overall budget envelop&he system needs fewer lel@vel ancillary

staff and should abolish lay judges who drain resources andtioamtribute to service delivery. In its place,

the system should invest in and foster specialized and analytic roles, such as judicial and prosecutorial
assistants, advisors, court managers, court secretaries, planners, IT administrators, and gstatisticia
Investments in ICT, infrastructure and procesemgineering are needed to enable better skilled people to
work to higher standards.

5. In particular, judicial and prosecutorial assistants make an important contribution to sector
performance, and theydeserve special attention in HR reform€urrently, they do not receive any formal
training, and there are few mechanisms in place for their objective evaluation or promotion. Yet they
provide critical support to judges and the court administration in pssing cases. Many assistants aspire to
G2N] Ay UGKSANI NRES 2yfe GSYLRNINREE Fa | WwadSLLAY
unrealistic (and perhaps always was) in a system that already has an excess supply of judges, falling
caseloads and shrinking mandates. Yet their skills and corporate memory are valuable to the sector. The
judicial system should create an attractive and viable career path forgedglorming assistants to advance

to key managerial (nojudge) positions in th court$®?in a new system that values mievel management.

It should also provide training and-gkilling to enable these judicial assistants to align their aspirations with
that of a modern judiciary.

6. Progress is underway in developing a system for #ealuation and discipline of judge®ules for

the evaluation of judges and prosecutors were adopted in 2014 after much delay. Although these rules are
arguably too lenient and vague, they provide a frame for measuring performance and could be stredgthene
over time. Further work is also needed to link evaluation to promotion and career progression. Incentives
should be built into both systems to encourage judges and prosecutors to develop their skills through
continuing training and to demonstrate a traokcord of performance. An education program with judges
and prosecutors may be useful to encourage this kind of cultural change.

7. There is an acute need for training and capacity building across the Serbian judicide Judicial
Academy has in the pa$teen overly focused on the initial training of new judges, despite the system
already having too many judges, falling caseloads and shrinking mandates. Looking forward, the Academy
should focus more on continuing training and lead a lag@e capacity blding initiative for judges,
prosecutors, assistants and court staff alike. Training could cover all aspects relevant to the transformation
to a modern European judiciary, based on a comprehensive training needs assessment.

8. Overall, the judiciary needs learer assignment of responsibility for human resources policy
making, more sophisticated management, and bettdefined systems for human resources than are
currently in place It is incumbent on the HJIC and SPC to take the lead on most of these matters.

a. Introduction

9. { SNDAI Qa 02 dzNJIi &inténsivie publit $edvicelolgahizationsdopexeting in a resource
constrained environment.The judiciary employs nearly 18,000 individuals across 200 institutions including
courts, PPOs, the Supreme Court, the Public Prosecutor, the MOJ, and in two groups of employees directly
appointed by courts or PPOs: civil servants (from executive maregeta clerical staff) and public
employees (for example, janitors and drivers). Effective use of these numerous and varied human resources
would allow the judiciary to perform efficiently, better use its Rator resources such as technological and
capital assets, and enhance accessibility, efficiency and quality of judicial service delivery.

732This could include as senior advisers, analysts, court administration professionals, court managers, chiefs of cabinets etc.
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10. Resource constraints require that funding for human resources be based on confirmed workload
considerations, that the most appropriate individual be assigned rwost improve service delivery, and

that processes be examined to ensure they are as efficient as posdiblel SND A Q& 2dzRA OA I |
A0NF 0S3IAO0 FLIINRZIFOK G2 KdzYly NBa2dzNOSa Yyl 3ISySyi
strategy, foases it on providing services to court users in an efficient manner, and recognizes that
employees are a key asset of the courts.

11. Human resources management is composed of several interrelated functions, illustratdeicatre
143 and described in Box 2Below.

Figure #3: Framework for Analysis of Human Resource Manageni&nt

Determining
organizational
structure

Strategic
planning

Job analysis/ Salary Recruitment
descriptions analysis/setting and selection

Promoting Discipline and Performance Training and
ethics discharge management development

Orientation

Box B: Strategic HR Management in Courts

In line with this framework, efficient and effective HR management in the judiciary requires:

a. a strategic vision and an organizational structure that reflects needs and anticipates emerging one
eliminating unnecessary bureaucracy;

b. job analyses incorporating essential duties, core competencies (knowledge, skills, and abilitie
rankingsreflecting differences between classifications in position descriptions;

c. salaries set to attract, retain and motivate employees, while ensuring internal equity and budg
soundness;

d. recruitment of highquality applicants, selection using joblevant efficient and transparent tools;

e. employee orientation and training programs to improve justice system performance;

f. strong performance management, including setting individual performance expectations tig
institutional goals, objectives and appraising performance;

g. fair and consistent discipline, transfer, demotion, and termination of employees with inferior panfoen
to ensure optimal organizational service delivery; and

h. promotion of ethical behavior on the part of judges, prosecutors, and staff to enhance public trug
confidence in the judicial sector.

12. ¢ KS b yoel§ €ad only be accomplished with better human resources managemdhie
strategy sets the context for human resources management by:
a. emphasizing efficiency, accountability and transparency;
b. prioritizing clear productivity and perforance standards, effective use of judicial and prosecutorial
resources, and a strong system for education and training; and
c. empowering the HCJ and SPC to improve the effectiveness and performance of the judiciary jointly
with Court Presidents and MOJ.

733 See National Center for State Courts, Core Competencideman Resource Management Resource Guide:
http://www.ncsc.org/topics/humanresourcemanagement/humarresourcemanagement/resourcguide.apx.
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13. The UNs and CoE standaféfsdirectly address human resources issues for judges and Deputy
Prosecutors,and their importance to the independence and service delivery of the judicial syst&imese
standards require transparent and effectimppointment, promotion, evaluation, discipline and discharge of
judges and prosecutors, and stress the necessity of initial asdririce training.

14. For civil servants, European good practices focus almost entirely on performance management,
including ceating pay differentials that provide an incentive for highuality performance’® Consistency,
fairness, and transparency are the underpinnings of these standards. Although not explicitly addressed by
European standards, performance management dependstbarelements of the human resources cycle
above (e.qg., hiring the right individuals impacts their performance).

15. Human resources management in the judiciary is affected by what happens at the central
government level. Human resources policies are set trafly for civil servants even though individuals are
employed by individual ministries rather than deployed by the state. Statewide civil service reforms are
underway, which aim to strengthen human resources management, including hiring, promotion,terglua
and performance management. If effective, those reforms could have positive spillover effects to the
Serbian judiciary in the longéerm. In the meantime, the judiciary should not wait. Much can be done
within the judiciary to pursue HR reforms thiagtter enable its people to perform. Tying human resource
management to system performance could yield short and medium term dividends, while the state sector
reform is designed.

16. The current highly decentralized and haphazard human resources systemShM# (G KS 2 dzRA ¢
ability to improve service delivery and transformatiorAs in the rest of the public sector, individual courts

and PPOs directly employ civil servants. However, what is missing from the judiciary is a body that drives
human resource pady making. The supervisory bodies (HJC, SPC, SCC and MOJPA) should determine the key
areas where human resource management can drive performance, and each should contribute their part to
supervising the elevation human resource capacity.

b. Staffing Levelaind Methodology
I.  Numbers of Judges and Prosecutors

17. Serbia lacks a methodology for determining the number of needed judges and prosecluBafere
HAnngZ ydZYoSNE 6SNBE RSISN¥YAYSR o6& |RRAGAZ2YaE G2 | 0o
GNAGGSY YSUK2R2f238d {AYyOS wnndp GKS I W YR {t/Q
for how many judges are needed aa#f or any transparent or rigorous attempt to examine whether the

initial numbers reflected caseloads, organizational or procedural changes or ongoing needs of a modern
judiciary’3® Successive amendments to the court network have resulted in further additas most judges

were unwilling to move locationS’

734 SeeUN Standards: Basic Principles on the Independence of the Ju@B@asral Assembly resolutions 40/32 of 29 November
1985 and 40/146 of 13 December 1985); d@wlidelines on the Role of Prosecut@dopted by the Eighth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, August 27 to September 7, 1990) Coeadalsaf
Europe standards: Recommendation of Committee of Mini¢@dis12 on independerg efficiency, and role of judges (from 1994)
and Recommendation (2000) 19 on the role of public prosecution in criminal justice syXt@syltative Council of European Judges
(CCJE, established by Council of Europajlopted European Charter on the Statute for Judd@898); Consultative Council of
European Prosecutors (CCPE&stablished by the Council of Europ@)oated European Guidelines on ethics and conduct for public
LINP & SOdzii 2 NB Y WY¢ KPS 6. .HdzRilpLdSha (I 2 B BAFS NS AnyasresS durceR nangfénient relREUN® &ivilk K
servants.

735 See Department for International Development. 2084érbian Civil Service: Assessment of Pay and Benefits Sysfarmtment

for International Development (June).

736 The HJC is required systematically to determine the requisite number of judges every five years.

7371t is estimated that only 15 out of around 3,000 judges voluntarily changed court seats.

280


http://www.coe.int/t/e/legal_affairs/legal_co-operation/legal_professionals/judges/instruments_and_documents/charte%20eng.pdf
http://www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2005/CPGE_2005_05LignesDirectrices_en.pdf
http://www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2005/CPGE_2005_05LignesDirectrices_en.pdf

Part 2: Intenal Performance Human Resource Management

18. Once positions are created, there is a tendency to fill vacancies because they exist, not because
there is an objective need to fill themFor example, in addition to the retutn-work of hundreds bjudges

after a failed reappointment process, a further 160 judges were appointed in March 2013. The additional
160 were requested by the judiciary and approved by the MOF, notwithstanding the falling numbers of
incoming cases across all courts and ttemsfer of criminal investigation and other functions from coufts.

In other instances, vacancies remain on the books for a long time without justification, and these should be
removed from the systematization.

19. In all, Serbia has adopted a liberal apprdato judicial appointments to dateYet appointments of

judges should always be considered cautiously, recognizing that judges and prosecutors are permanent and
significant investments. Once appointed, they are difficult to remove or transfer and gerreghtenit costs

to the system in terms of salaries, allowances, accompanying staff etc.

Table21: Number of Judges by Court Type, 2623

Judges
Court Type HR Plan Filled Positions
Basic Courts 1,430 1,423
Higher Courts 377 366
Appellate Courts 237 213
Administrative Court 38 30
Commercial Courts 172 157
Appellate Commercial Court 33 30
Misdemeanor Courts 548 531
Appellate Misdemeanor Court 65 61
Supreme Court of Cassation 35 33
TOTAL 2,935 2,844

20. Serbia has approximately twice the average of filled judge Serbia has approximatetyice
positions per capita compared with other jurisdictions in Europe. the average of filled judge
The number of judges by court type in Serbia is showhaiole 2 positions per capita compared
above, and comparative figusefor 2012 are shown in Figure 144 with other jurisdictions in Europe
below.

21. Among CEPEJ countries, Croatia and the two smaller countries of Luxembourg and Slovenia had
more judges per capita i2012°1 2  SASNJ 6 A0GK {SNDBAI Qa FRRAGAZ2YIFE
2013, these rankings may have changed, and Serbia may now have the third highest number of judges in
among CEPEJ countries. The CEPEJ notes that states with over 30 judgesOperidbabitants can be

found essentially among the states coming from the Former Yugoslavia, including Croatia, Macedonia,
Montenegro and Sloveni4!

22. Now with a stabilized network and a largghan-necessary pool of judges, no new judicial
appointments shalld be made The HJC should fulfill its obligation to systematically determine the number
of needed judges. Until those methodologies are developed and formalized, there is no reasonable or
transparent basis to justify adding more people to the system.

738 For further discussion of falling incoming cases and deglimandates, see the Efficiencyh&pter.

739 Megadata Table, World Bank. (Available lattp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

740 Very small countries, such &bovenia, Luxembourg and Montenegro, can be expected to have higher per capita rates due to
diseconomies of scale.

741 SeeCEPEJ Evaluation Rep@@14 (based on 2012 data).
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Figurel44: Number Judges per 100,000 Inhabitants, Serbia and EU Member States, CEPE2) 2012
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23. According to the 2012 CEPEJ data, Serbia has 8.4 prosecutors per 100,000 inhalift@ihis.ratio

is relatively low for the Central and Eastern Europe regibare ratios range from 14.8 to 25.7 prosecutors
LISNI manZnnn AYyKFEoAGlyGa Ay t2flyRX | dzy3alNEZ {20l
is high compared to Western Europe. In Western Europe however, prosecutors are more likely to be
suwpported by larger numbers of mildvel specialist staff.

24, As of December 2013, Serbia counted 54 Prosecutors and 651 Deputy Prosecutors organized
across six prosecution levels (see Tald2 below). No new prosecutors were appointed in March 2013
when judgs were appointed, notwithstanding that the CPC implementation and coureteorking would

likely affect them more.

Table22: Number of Prosecutors and Deputy Prosecutors in Serbia, 2613

Prosecutor Deputy Prosecutors Totals

Number of
Type O [FTosSeLiteE HR Plan NIl @ HR Plan Deputy HR Plan Total Number
Office Prosecutors

Prosecutors
RPPO 1 1 15 11 16 12
Appellate 4 0 72 63 76 63
Prosecutors
Higher Prosecutors 26 21 171 155 197 176
Basic Prosecutors 34 30 428 407 462 437
Special Prosecutor
for Organized Crime ! ! 25 9 26 10
Special  Prosecutoj
for War Crimes ! ! 8 6 9 !

67 54 719 651 786 705

742 Data from EU Member states is from the CEPEJ EU Justice Scoreboard 2014 BAdeddata. For Serbian data, Megadata
Table, World Bank. (Available ahttp://www.mdtfiss.org.rs/en/serbiajudicatfunctionatreview). This figure does not include lay
judges.

743 Judicial Systems of the European Union Countiésalysis of data by the European Commission for the Efficiency of Justice
(CEPEJ) Council of Europe, June 2013, availattip awww.canestrinilex.com/assets/Uploads/en/CEPEport-2013.pdf

744SPC data; Megadata Table, World Bank. (Availablétp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
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25. Despite significant changes in the criminal procedure, the work planning for criminal law judges
has not been systematically adjustedNo Investigative Judges agreed to become Prosectftots. most
instances, former Investigative Judges have a nraduced
caseload, dealing only with ongoing investigations and-tpaé¢
criminal matters’*® Their workloads will likely reduce further, an
by 2015 their caseloads will be negligible compared with th
colleagued?” A systerawide approach to rdraining and re
allocating former Investigative Judges and judicial assistants has not been designed. Instead, individual Court
Presidents are determining these resources oradrhoc basis.

By 2015, the workloads of forme
Investigative Judges will be
negligible compared with their
colleague judges.

26. Meanwhile, the number of prosecutors remained stable from 2010 to 2013, notwithreding their
growing responsibilities. The SPC conducted a preliminary analysis of resources needed for successful
implementation of the new CPC. However, the basis for this analysis was to transfer the -alfeadted
financial resources from courts farosecutors, and did not consider the full workload, future organization,
and outlook of PPOs. In May 2014, 45 additional Deputy Prosecutors were eventually appointed, but that
figure was not determined based on objective need given the lack of data aR@g about their caseloads

and the absence of criteria for evaluation of the work of prosecutors. Since the new CPC has been in effect
only since October 2013, there are no sufficient data to evaluate its results.

ii. Numbers of Court Staff
27. In 2012, Serbidad an average of four nojudicial employees per judgerhis is it at the upper end
of staffto-judge ratios seen in the EU anchigher than 19 of the 25 EU Member States that submitted data
on this issue tahe CEPEJ for 2012 (see Figure)145

Figurel45 Ratio of Court Staff to Judges, Serbia and EU, 2812
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745 This was foreseen and is common among judiciaries. Reasons include the relatively higher prestige, independence, and autonomy
of judges, the requirement that transferred judges would be placed on tyese probation status, and lowenonsalary
compensation for prosecutors.

746 Some judges formerly assigned to investigations continue to conduct them because only cases that had not already entered the
Ay@SaidadaridAazy LKFaAS 1da 2F hOG20SNI mads uwnmo 6SNBE (NI yaFSNNEBR
747 Given that 90 percent of criminal investigations resolve within one year, the workload of these remaining from investigative
judges will likely be limited to only piteial criminal hearings by 2015.

748 Data from EU Member states is from the CEPEJdfdel8coreboard 2014 based on 2012 dddenfark, Spain, and Sweden not

included, as data were unavailabkor Serbian data, Megadata Table, World Bank. (Available at:

http:// www.mdtfjss.org.rs/en/serbigudicatfunctionatreview).
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28. Staffing patterns are not analyzed to match the number of judges or caseloads, and staffing is not
adjusted when circumstances such as caseloads or technologies chaipde staffing norms xast in

theory to set personnel allocations, they are not implemented or enforced in practice. The norms may
themselves be too simplistic a way of determining staffing levels given the complexity of justice institutions
and the absence of a case weightimgthodology, and it may be reasonable for systematizations to vary
from these prescribed norms. However, such variations in the systematizations and the subsequent
personnel budget should in future be justified and documented by courts based on objeetde Ratios

have thus evolved on an dtbc basis, as individual Court Presidents have made and were granted requests
by the MOJ and MOF for new positions above of the noffhs.

29. The total budgeted judgdo-staff ratios vary widely within courts of the same levélP For
example, the number of budgeted ngudge positions in the Basif
Courts ranged between 3.4 and 5.6 employees per judgelit8 2
(see Table23 below). The range of positions per judge was magre
dramatic in the Misdemeanor Courts, spanning from 2.9 to 8.5
employees per judge. There are significant ranges of staff ratios in
the Higher and Commercial Courts as W2II.

While, staffing norms exist in
theory to set personnel
allocations, they aranot

implemented or enforced in
practice.

749 For example, te addition of 160 judges in March 2013 and the changes in the 2014 court network reforms did not produce
corresponding changes in staffing. The ratios of dtafidges are now evemore distorted, further demonstrating that the
numbers of personnel are not determined based on needs or data analysis.

750 This is despite staffing norms (Rulebooks on Criteria for Determining the Number of Court Staff in Courts and PPOs (Official
Gazetteof Republic of Serbia No. 72/2009 and 79/2009) that call for similar ratios.

751 Appellate Courts have the most consistent staffing complements.
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Figurel46. Mean Ratio of Employees to Judges, 2613
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30. There are significant differences in the number of judicial assistants, administrative staff, and
typists budgeted per judge (see Takkd and Figurel46 above).These positions are most closely related to
case processing, and their numbers should corradpto the number of judges which in turn should be
objectively determined by caseloads, none of which is occurring.

31. Courts also have a significant number of lovevel staff
In total, around 30 percent of court| Who do not contribute to case processingThe ratio of these
staff (with a higher percentage in thg ancillary staff (such as drivers, cleaners, land registry staff etc.) to
Basic Courts) do not contribute to | core staff is shown in Tab®4 below. In total, around 30 percent of
case processing. court staff (with a higher percentage in the Basic Courts) do not
contribute to case processing.

Table24: Ratio of Budgeted Ancillary to Core Staff by Court Type, 2613

Basic Courts 5,948 4,011 67% 1,937 33%
Higher Courts 1,644 1,141 69% 503 31%
Appellate Courts 589 504 86% 85 14 %
Commercial Courts 749 619 83% 130 17 %
Misdemeanor Courts 2,053 1,403 68% 650 32 %
TOTAL 10,983 7,678 70% 3,305 30 %

32. Comparisons with EU Member States suggest that Serbia could reduce its complement ef non
caseprocessing staffWhile 60 percent of staff are dedicated to cgs®cessing tasks in Serbia, the figure is
89 percent in Croatia and 90 percent in Lat{Aa.

755 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

756 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

BSOS (KS RSTFAYyAGAZY 2F (GKS GSNY W20KSND A& yz2d Of SINIe
depiction of the use of court support staff.
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33. The judiciary has not evaluated its staffing needs in light of the devolution of certain
responsibilities to prosecutors under the new CP@ith the introduction of the new CPC, some judicial
assistants have been seconded (often informally) to PPOs. However, a more systematic assessment should
be conducted to determine the number of judicial assistants. In the meantime, there should be @ hirin
freeze for new appointments of Assistants.

34. Similarly, the judiciary has not evaluated its staffing needs in light of the devolution of certain
responsibilities to private agentsSince the introduction of enforcement agents in 2011, there remain 859
court-employed bailiffsLegacies from previous devolutions remain for yekms. example, courts still retain

the 120 employees who were responsible for maintaining the cadaster, which transitions out of the courts
from 2009. The judiciary indicates thatighs because civil servants cannot be moved without their consent
from the courts to other bodieg and even between individual court® Meanwhile, there is a general
reluctance to eliminate positions, therefore creating inertia.

35. The imminent reforms to establish notary services should dramatically change the profile of court
staff in Serbia.Serbia may have been able to justify large numbers : —

of nonjudge staff relative to European comparator countries whjle Public sector posiins can be
Serbian courts were calucting verification services. However, the €liminated through layoffs with
transfer of these functions to private notaries, scheduled for Maich Provision of severance payhe
2015, will leave little justification for such large numbers of cofirt funds saved through rigreizing
staff. No analysis has been conducted of the staffing implicationg of ~could then be allocated to
the introduction of private notaries. However rationally, the transfer IMProving the capacity of existing
of verification services should result in largeale redundancies people in the system.
among registry staff, particularly in Basic Courts.

36. A strategy for eliminating excess positions through layoffs, afsit or other means such as
transfers is neededPublic sector positions can be eliminated through layoffs with provision of severance
pay.The funds saved through right sizing could then be investeduchneeded areas, such as in technical
and advisory psitions or improvements in ICT or case management functionality

37. The number of employees varies significantly by region, with no clear justificatiar instance,
the Higher and Basics Courts in Belgrade and Novi Sad region demonstrate much highgrrstid than
Nis or Kragujevac (see TaBbelow).

Table25: Ratios of Budgeted Positions to Judges in Higher Courts by Region/°2013

Judges Judicial Assistants Other Case Other Non-Judge Total NonJudge
Trainees Processing Positions Staff Staff
Ratio . . :
Appellate Number | Number | to Number Ratio 1o Number Ratio to Number Ralio 10
Group Judges Judges Judges
Judges
Belgrade 148 151 1.0 337 2.3 227 1.5 688 4.6
Kragujevac 70 59 0.8 160 2.3 97 14 302 4.3
Nis 79 53 0.7 148 1.9 113 14 302 3.8
Novi Sad 80 69 0.9 164 2.1 133 1.7 352 4.4
TOTAL 377 332 0.9 809 2.1 570 1.5 1644 4.4

758 Employees are hired by a given court. They are thus not employees of the entirarydicd do not belong to the state sector.
759 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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38. Further, staffing patterns do not generally reflect economies of scale (see figure 5 and Figure 6).
The Basic, Higher and to a lesser extent the Commercial Courts begipeadence economies of scale as
they grow from small courts to medium sized courts. However, beyond a given size, the ratio of employees
for judges becomes greater as the number of judges grows, particularly in the Higher €burts.

Figurel47. Ratios oBudgeted Staff Positions to Judges by Court Size in Basic Courts/?2013

5 4.5
4.1 4.2
4
m Small (12-30)
3 ® Medium (31-50)
5 m Large (50-199)
H Very Large (100+)
1
0

Figure 148 Ratios of Budgeted Positions by Court Size in Higher Courts,’#013

6 5.6
5
4 m Small (8-15)
3 ® Medium (16-30)
2 H Large (31+)
1
0
39. In PPOs, the number of prosecutor assistants and trainees is defined without taking into account

caseloads or complexity of caseBccording to the Rulebook approved by the MOJ, the Basic and Higher
PPOs are allowed to have one assistant for every two prosecutors, while in the Appellate PPOs, the
recommendation is for one assistant for every three ggoutors’®® Despite the ratios in the Rulebook, the

real ratios are different and PPOs have not filled vacant positions as shown irR&able

40. Table The RPPO and SPC have not provided any rationale on why these positions remained vacant
for such a long period of time. It may be with the increasing breadth and depth of prosecutorial work that
some vacancies should be filled. Without an objective bfasishese ratios however, it is not possible to
assess whether all vacancies should be filled or whether the ratios should be downgraded and money

760|n contrast, as Misdenamor Courts grow in size (in terms of number of judges), they experience economies of scale, with fewer
employees per judge required.

761 Megadata Table, World Bank. (Available ttp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

762 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

763 Henceforth, reference here to Assistants will encompass both assistants and trainees. The ratio between assistants emistraine
also defined by the Rulebook @riteria for Determining the Number of Staff in the Public Prosecutor's Oéfiiggpved by NDJPA.

It states that 2/3 of the total number should be assistants and 1/3 should be trainees.
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allocated to other resources, such as improvements in ICT to better enable existing staff to perform their
work.

Table26: Number of Prosecution Assistants, 2013

Prosecutors Prosecutors | Allowed  Number Variation to
and Deputy| Assistants per Quota Defined Quota
Prosecutors | / Trainees by Rulebook

RPPO 13 0 Not available

Appellate Prosecutors 68 4 23 -19

Higher Prosecutors 178 69 89 -20

Basic Prosecutors 437 169 219 -50

Sp_eC|aI Prosecutor for Organizs 17 0 Not available

Crime

Special Prosecutor for War Crimes 9 1 Not available

41. Unlike in courts, the ratio of ancillary staff to core prosecutor staff is not higrable27 below

indicates that out of1,084 employees, only 815 work directly on case processing. For example, the First
Basic Prosecutors Office has the highest numberoofprosecutor employees with 129 staff, of whom 17

are ancillary staff. These low numbers of ancillary staff are mostly due to the fact that PPOs are often co
located in the same building as courts. As a result, they can often rely on the servicedlafyacwmurt staff

(such as cleaners, maintenance staff, etc.) without paying for their services.

Table27: Ratio of Budgeted Ancillasip-Core Staff by Type of Prosecutors Office, 223

Total Non All Case % Comprising : :
; ‘ Ancillary % Ancillary

Prosecutor Processing | Case Processing Emolovees | Emplovees

Employees Positions Related ploy ploy
Republic Prosecutor 29 22 76% 7 24%
Appellate Prosecutors 84 54 64% 30 36%
Higher Prosecutors 293 209 71% 84 29%
Basic Prosecutors 612 486 79% 126 21%
SpeC|a_1I Prose_cutor for 40 30 7506 10 2504
Organized Crime
Speual Prosecutor for War 26 14 54% 12 26%
Crime
TOTAL 1084 815 75% 269 25%

iii. Extent and Impact of Temporary Staffing
42. The judiciary employs over 1,100 temporary employees, representing 10 percent of the total

workforce. In some instances, they are igitd to backfill vacant
positions rather than substantively filling those positions. In other
cases however, the use of temporaries results in a total workforce
significantly exceeding the systematization. There is no effecjive
position control for individal courts, court types, or court levels.
However, consistent with statute, the MOJ has required that thase

temporary staff exceeding 10 percent of the overall workforce be removed by Jih@@0475¢

tKS WaKlIR2g ¢
reported to be extensive,
numbering thousands, but their
precise numbers anales are
unknown.

764 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

765 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

766 Decree on the Approval Procedure for new Employment and Additional Hiring by Public Budget Beneficiaries based on Article 27e
of the Budget System Law.
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43.  In addition to temporary staff, there exists ala® Wa Kl R2g ¢2NJ] F2NDOSQ 2F O
volunteers. The shadow workforce is reported to be extensive, numbering thousands, but the precise
numbers are unknowrf’ Their roles are also unknowbut reportedly range from legal assistants to staff in

the registry office. Their contribution is difficult to assess, but given the alramgtynumbers of court staff
objectively and relative to the rest of Europe, their additional veddded is likely to be marginal.

44, The use of temporaries is more extensivMn courts.While the Belgrade First Basic Court budget
included only 180 judicial assistants, the real figures show that 220 were emglSygd. out of 72
temporary judicial assistants are substitutes for colleagues on leave or filling vacancies, and 55 were
FGONROdzGSR (G2 WAYONBFraSR ¢g2NJf2FRQY yieAiAiKaldl yRA
less aligned with the staffingorm,’®® though they have grown incrementally rather than been planned.
Since they exceed the personnel complement, these positions were funded through salary transfers made by
GKS ahW G (K8 02dzNJIaQ NBIljdzSaido

45, Temporary employees and contractors are hiradl the discretion of the Court President and are
subject to irregularity in employment Stakeholders report that recruitment practices are neither open nor
transparent, and in some cases are subject to cronyism and influeadeg. Temporary employees rsiu

also be taken off the payroll for a minimum of 30 days at the end of their limited téfthpugh
stakeholders report that many temporaries continue to work without pay during this period. Such
arrangements create systematic vulnerability toward maléeea®, in particular a high risk of petty
corruption.””? Some temporary staff also report that this uncertainty renders them vulnerable to abuse or
unreasonable work conditions by their supervist¥s.In all, the extensive use of temporary staff harms
morale,creates an unstable work environment and most likely reduces the efficiency and quality of work in
the courts.

46. |/ 2ttt SOGA@Ster GSYLERNINERB SYLXz28S8SSa FyR O0O2ydN
complement budget by around 7 percent (see TaBk). Much of the additional labor is focused in the Basic
Courts. In 2013, the Basic Courts employed 636 temporary and contract staff, more than their budgeted
staffing complement, representing an additional 11 percent of its workforce. The Higher Courts also
employed an additional 6 percent but the Appeals, Misdemeanor, and Commercial Courts refrained from
doing so.

Table28: Total Employment Compared to Budgeted Personnel Complement, 2613

Budget Permanent Total % over

Court Type ed Vacancies Staff Temporary | Contract | Temps plus Employe (under)
Position (budgeted less| Employees ors Contractors es Budgeted
5 vacancies) Positions
Basic 5,948 645 5,303 769 512 1281 6,584 11%
Higher 1,644 126 1,518 79 151 230 1,748 6%
Appellate 589 75 514 53 7 60 574 (3%)
Commercial 749 92 657 79 36 115 772 35
Misdemearor 2,053 222 1831 130 75 205 2036 (1%)
Total 10,983 1160 9,823 1110 781 1891 11,714 7%

767 The BPMIS system indicates that the number of contractors was 781 in 2013, and this number comprisesf samvice
contracts and other miscellaneous contractors, such as maintenance and cleaning personnel.

768 This include448 permanent and 72 temporary judicial assistants.

7690.94 judicial assistants per judge versus 0.75 assistants per judge in theatyssdion. The normis 1 to 1.

770 Funds are appropriated by court type (e.g., all Basic Courts) by object of expenditure (e.g., salaries). MOJPA hasvihthority
MOF approval to move funds both within and between court types as the same object of expendi

771 One year for civil servants; six months for revil servants.

772 For further discussion of vulnerabilities malfeasance, see the Qualithdpter.

773 See alsoReport on Judicial ReforAntiCorruption Council, 2014.

774 Megadata Table, World BanfAvailable at:http://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).
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47. There is also significant variation between individual courts, with some courts hiring significantly
more employees than their budgeted staffing complement (see TaP#@. For example, three courts (Novi
Pazar Higher Court, Paracin Basic Court and Suliodicanercial Court) employed more than 100 percent in
excess of their budget complement. This is notwithstanding that the number of incoming cases in each of
these courts is falling, sometimes dramaticdlfyBelgrade First Basic Court had 230 more permaiagick
temporary staff than budgeted in 2013. In total, 16 courts were 10 percent above the budget standard. The
MOJ recently requested information from courts on their use of temporary and contractual employees with
a goal of restricting their use. Thesdagfs should commence with the 16 courts above the 10 percent
budget standard’®

Table29: Temporary Positions by Court Type, 20643

Court Judicial Assistants/Trainees All Other Total
High High High
No. of % of No. of % of No. of % of
Temps | Approved i i Temps Approved A/ Temps Approved I i
Range Range Range
Basic 122 10 % 30 647 14 % 45 % 769 13%| 41 %
Higher 20 6 % 25 59 5% 21 % 79 5% 19 %
Appellate 35 15 % 43 18 5% 9 % 53 9% | 21%
Commercial 24 13% 30 55 10 % 19 % 79 11%| 22%
Misdemeanor 11 6 % 50 119 6 % 17% 130 6 % 17 %
TOTAL 212 10 % 50 898 11% 45 % 1100 10%| 41%

48. The use of temporary employees is most acute in Basic Courts and highest in the Belgrade and
medium-sized Basic Court€® Over 40 percent of the employees at the Belgrade First Basic Court are
employed on a temporary status, and over 25 percent of all employees in the Basic Courts in the Belgrade
appellate region aren temporary status (see Tablé)33

Table 30 TemporaryPositions by Type of Position in Basic Courts, 2013

Judicial Assistants/Trainees Other Positions Total

Appellate No. of % of Al No. of % of il No. of % of aion
Group Temps Approved 31 Temps Approved el Temps Approved s
Range Range Range
Belgrade 77 17 30 452 25 45 529 24 41
Kragujevac 18 8 21 77 8 12 95 8 12
Nis 4 2 3 54 7 14 58 56 12
Novi Sad 23 8 24 64 6 11 87 6 11
TOTAL 122 10 30 647 14 45 769 13 41

49, The extensive use of temporary employees and contractors reflects a system in otisisits are
less able to build staff knowledge and expertise, or engage in integrated resource planning. Ultimately, high
numbers of temporaries and contractors impact tityeand court efficiency.

50. By contrast in PPOs, the total number of temporary employees is not so hig/m.December 34,
2013, the PPOs counted 46 temporary staff, mainly in Basic PPOs. One of the challenges in establishing the
exact number of temporariis the lack of information on the number of volunteers in the PPOs. The Law on

775 In Subotica Commercial Court, incoming cases fell by 24 percent between 2011 and 2013. In Paracin Basic Court, incoming cases
fell by 47 percent.

EKSNBE Aa y2 RAAOSNYIFoftS LIGGSNY Ay G(KS O2dzNI & ot BazicSitilizzst G S Yl
primarily temporary employees, others, such as Uzice Basic, use a high rate of contractors (38 contractors over a base of 86
authorized positions).

7T Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicatfunctionatreview).

778 The following analysis excludes contractors because the BPMIS data available have not been audited. The analysis &s provided
totals by court rather tharmployee classification.

779 Megadata Table, World Bank. (Available attp://www.mdtfjss.org.rs/en/serbiajudicalunctionatreview).
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Public Prosecutiof® established the rank of volunteer without specifying the number of volunteers to be
Ffft26SR® ¢KAA O2YLIX AOI GA2Yy KAgeR$didke voluitBersidyrotfappaak a 2
as a resource in the system. Deputy Prosecutors report that they use volunteers to support case processing.

iv. Use of Lay Judges

51. In addition to large numbers of judges, court staff, temporaries, contractors and tHé K| R2 &
G2N] F2NOSQX GKSNB A& | f &2The nurabkriof positbrS is Q@r&ngyNAQ972 T
However, the actual number of lay judges is not kndfn.

52. The Constitution provides that lay judges participate in trials in a manner stipulated law.
However i/y LIN} OGAOS: fl & 2dzRISE Ay {SNDBAIF R2 y20G WLI I
stakeholders that their role is perfunctoryThe rationale for lay judges in Serbia is to represent the public in

the decisioamaking process antb ensure transparency in the proceedinggheir duties are generally

limited to sitting in the courtroom and listening to the proceedings, and they do not engage in deliberations
GAGK LINPFSaarazylt 2dzRISad hyS adGt[8Q2Z{ RFERI RS HOBEZE
GKSe 0SS NBLIIIOSR o6& WLHzZIJISGaeQ {2YS NBLR2NISR GKI G
G2 GKS Lzt A0® hiGKSNJ adl{1SK2t RSNA RSaON®o6S Al I+ a

53. Compared to elsewbre in Europe, lay judges in Serbia appear not to meet the minimum
NEIljdzZA NSYSyid YR RSFAYA(GA2Z2Y 2F | fl @& 2dzRIS 2dzif AyS
part in decisionY I 1 A’ lGhgj@lges exist in several civil law countries, andetie considerable diversity

in their manner of appointment and their role in judicial wd#k.

54, However described, it is clear that lay judges are not operating as intended, and for these reasons,
the number and types of proceedings requiring a lay judgashbeen reduced over timeAs a result,
professional judges routinely sit as single judges in the absence of lay fitiges. gradual shrinking of
their mandate also raises question as to why 3,000 of them are needed.

55. Further, the appointment process folay judges is opaqueAppointments are made by the HIC
upon nomination by the MOJ for fiwgear terms. Any citizen of Serbia between the age of 18 and 70 at the
GAYS 27F | LMoy ivoftByyofitie funcyid® WIF & 06S02YS || f Ipéoce@udzR 3 S >
are discretionary. They almost exclusively comprise unemployed persons and pensioners. Several
stakeholders indicated that lay judges are often the less fortunate relatives or family friends of court staff, as
a form of charity to supplement thesocial welfare payments. Others noted that lay judges are sometimes
poorly educated or elderly and incapable of following the proceedings.

780 Article 124 of the Law on Public Prosgen stipulates that volunteers can work in the PPOs without creating an employee
employer relationship, so that volunteers can get knowledge and experience, a precondition for enrolment of the judicial exam

7811n the CEPEJ Evaluation Report 2014, Serbia was among only five jurisdictions unable to provide any quantitative data about n
professional judges for the year 2012. See CEPEJ Evaluation Report, 2014.

821n the SFRY, lay judges (or jugig®rs: sudijeporotnice) were commonplace and numbered over 50,000 in the 1980s. They were
appointed by the assembly of the relevant sepulitical community and sat at each tier of theliciary. They deliberated on panels

and provided a check on the autonomy of the daysuring party influence over proceedings. Since the breakup of the SFRY, some
countries in theregion have abolished lay judges and others have limited their roles. The Yugoslavian model of lay judges followed
the Soviet model, in whiclay judges were gpointed by institutions, such as farms, factories and universities, in each district. They
engaged in deliberation and voted with professional judges but rarely dissented.

783 European Charter of Lay Judges, 11 May 2012.

7841 ay judges exist in Austria, Gexny, several Nordic countries and Japan, as well as in England. In Finland, lay judges sit alongside
professional judges and exercise similar rights. In England, lay judges outnumber professional judges and dispose db around 9
percent of criminal mattersto general public satisfaction Israel and Iran, lay judges constitute religious courts and are selected

for service on the basis of their knowledge of reetular rules.

785 Under Article 142 of Constitution, only judges may participate in trials iticpdar courts and in particular cases. Article 142
further states that courts shall decide matters in panels, but it allows that a single judge may decide on particular matters
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56. Lay judges are neither trained nor managedo induction or ongoing training is provided, nor are

there updates orlaw reforms.Judges, assistants, and court staff advise that lay judges are generally not
interested in following the trial. They also complain that if a lay judge is interested in following along, this
slows down the proceedings as the judge must theplar the proceedingsThere is also ho monitoring of
GKSANI 62N] 2NJ GAYSaAaKSSGao {2YS O2dzaNIL adlFFF 0ly2¢
charge for time in excess of their allocated trial.

57. The costs associated with lay judges aretimown but are estimated to be sizeable overallay

judges are remunerated at a rate of around 3 EUR per hour, plus transport costs. Although a small unit cost,
assuming that each position for a lay judge sits for 20 days per year, the annual costriessabuld be

around 1.5 million EURS Significant arrears are also owed to lay judge, and they threatened to strike in
2012. Later that year, the MOJ paid 74,933,787 RSD (650,000 EUR) to cover the arrears owed to lay judges in
2011, and further arrearsave been paid via enforcement (default) judgments in courts.

58. In all, there is a broad consensus that lay judges in Serbia do not contribute to justice service
delivery. For these reasons, and even in the absence of a Chapter 23 standard, the mostapraatic

forward would be to abolish the role of lay judges in Serbia and revert to single judge trials. Effort and funds
could then be diverted tanore constructive mechanisms which improve transparency, access to justice and
fair treatment of parties, suclas ensuring access to legal information in lay formats. Court monitoring by
NAIKGEA 3INRdzLJA 2NJ GKS hYodzRaAYFYyQad hFFAOS O2dxZ R 0
disseminated to raise awareness and drive performance improvements. Alternativelys ftould be
invested in improvements in court websites, physical infrastructure, or the use of-aigial recordings to
enhance transparenct’

59. Abolishment of lay judges may require constitutional amendmenthis amendment could be
considered in the pekage of amendments currently being contemplated. If abolishment is not an option,
effort should be undertaken to gain some value from this function that can contribute to justice service
delivery. That could take the form of requiring lay judges to deditee in proceedings, and ensuring
appropriate selection, training, and management of lay judges to enable them to fulfill a function.

c. Recruitment, Evaluation and Promotion of Judges and Prosecutors
I.  Recruitment and Nomination of Judges and Prosecutors

60. The Serbian judiciary historically lacked an objective entry point for the judicial professiRefore

the development of the Judicial Academy, the criteria for judicial appointments to the Basic Court or the
Basic PPOs were based solely on education aagsyof experience. These generic criteria created much
room for discretion in appointment&?

61. Upon the establishment of the Judicial Academy in 2009, graduation from the Academy became a
mandatory precondition for initial selection to a Misdemeanor or Bia Court In 2013 however, the
position was overturned by the Constitutional Co#tThe concept of the Academy is closely aligned with

786 The introduction of BPMIS may enable more precise estimates in future.

787 See ICT and Infrastructu@haptes respectively.

788 Stakeholders report that political factors drove the process, including via lists of names prepared by political partees. Som
stakeholders report that such processes continue today. However, the FoatReview is unable to verify this.

7 ¢KS INBdzyRa F2NJ 0KS RSOAaA2y ¢SNB (GKIdG mo GKS ! OFRSyYeQa
LINPASOdzi2 NBY 2yS 2dZRRAOALFE &0 FF LISNE2Y | YR sa&itdns))IaddEs@péd tiel OK L
mandated role of the HIC and the SPC in proposing judicial and prosecutorial candidates, and 2) requiring Academy gsaduation
precondition for appointment represented an unconstitutional restraint of entry into the judiiafiession.
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the principle of an objective basis for entry into the judicial profession as promulgated by tH&°€oEthe

initial selection process to conform with the Constitutional Court decision and CoE principles, the Councils
would need to select candidates for the Academy in future, and establish competitions based on objective
selection criteria between thoseho attend the Academy and those who do not.

62. Using the Academy as a primary entry point to the profession assumes a national career service,
whereby graduates can be placed in any court that needs theivut this does not exist in Serbidn many
Europeansystems, graduates of a judicial training academy are allowed only one refusal of a judicial
appointment to a certain location, and a second refusal results in the candidate being precluded from future
judicial appointments. In contrast, Serbian judgesl eamployees apply to individual courts, and once
appointed under the Constitution, they cannot be moved to another court without their consent. Few
institutional incentives exist to encourage that consent.

63. Judicial Academy Trainees are highly selectiveoaibthe courts where they wish to work, which
perpetuates the temporary staffing problemThe Law on the Judicial Academy and the contract between
the Academy and candidates oblige candidates to apply for open positions. This rule recognizes the
significant funds and effort spent in training Academy trainees, and the salaries they received during the
training period which are 70 percent of that of an appointed judge. However, this rule is not being applied.
Instead, trainees are applying to selective couatsd in the meantime continuing to work as judicial
assistants on a temporary bagfs.

64. Further, there is no specific nomination process for appointment to a superior céffrEducation

and years of experience remain the formal criteria, and applicants domeard when the HJC announces
open positions. Nominations to superior courts could come from inside or outside the judi®i&ince

there have been few appointments to Higher Courts in the previous three years, the criteria for making
these appointmentsand whether there is a greater likelihood of internal promotions or external transfers
into the judiciary, cannot be assessg&fl.

65. Looking forward, the HJC should limit promotional appointments to candidates from within the
judiciary. Given the excessive mber of judges already in the system, it is necessary to fully utilize existing
resources, at least for the medium term until the numbers of judges falls by attrition. It is also important to
create viable career paths for existing judges and to enabl®ijyndges to develop their skills through
experience, training and successive positive evaluations to advance on the professional ladder. Internal
promotions could also add value in terms of increased consistency of denisiking and uniformity in the
application of the law, as well as greater continuity and collegiality within the judiciary.

ii. Criteria for the Evaluation and Promotion of Judges and Prosecutors
66. Judges in Serbia have never undergone any professional evaluation of their performaride

absence of this key human resource management tool has led to a systemic underperformance, excessive
variations in performance, low motivation and morale, among other challenges.

790 Eyropean Charter on the Statute for Judges, Independence of the Judiciary, item 7, principles 1 and 2 b, RecommenRBations no
(94)12 of the Committee of Ministers of the Council of Europe, 1.1.6.

791 Article 40, Law on Judicial Academy aBdwainees to work for up to three years if they apply for a judicial position in a court of
their choice and are not selected.

792This includes a Higher, Appellate, Commercial or Administrative court or the SCC.

793 The HJC selects superior court judges viawe served in a lower court without approval by the Assembly; superior court
candidates from outside the judiciary are nominated by the HIC and confirmed by the Assembly.

794 | ateral entry routes are increasingly possible in continental Europe. Accoalihgdicial Independence in TransitjoBeibert

Fohr, 2012, France has increased the number of judges admitted laterally to 1/4 at the second rank. The Netherlands is also
encouraging lateral entry because of a new emphasis on experience.
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67. The HJC missed several opportunities to improve the quality of the judicidmg to continued

delays in finalizing the evaluation rule$® In 2012, over 800 judges on probationary status were
automatically made permanent without any evaluation, due to delays in finalizing the rules. This included
around 570 misdemeanor judges whochaot been originally appointed as judges within the judicidtyn

May 2014, 141 Acting Court Presidents were appointed as permanent Court Presidents, but in the absence
of any rules, the method of evaluation was-hadc. The HJC has also appointed judgesuperior courts

while the rules were in draft form with no standards in place.

68. Delays inevaluating acting Court Presidents for permanent appointment also caused problems.

For over three yearsthere have been significant delays in nominating permanerdsidents for the
Misdemeanor, Basic and Higher CouPffsin some cases, there has been a yearly turnover in court
leadership’®¢ KA a &aAddzr A2y ONBFGSR AyadloAatArAde FyR |FFS
Courts. The prolonged insec@&it I £ 82 ONBIFIGSR 'y AYKSNBYyd @dzZ ySNI o
influence and dependence on executive power. In May 2014, 141 Presidents were appointed, but in the
absence of rules, the method of evaluation wastext. The finalization of rules shiouthus be prioritized to

avert further missed opportunities.

69. Productivity norms have existed for some time for judges, but to date they have not incentivized

good behavior and evaluations have not been conductédorms rely almost entirely on the numbef
RAALRZAAGAZ2Y A LISN) Y2YGKYX LINPRAZOGAGAGE y2N¥a SyO2dzN
too quickly while avoiding complex cases or backlog reduciibe. only consideration of work quality was

the rate of cases set aside on appedhjeth may take some years to eventuate. Although productivity norms
6SNE RSAONAROSR o0& aS@OSNIft adl1SK2tRSNAR & y2 f2y3
guide the behavior of individual judges. The most determinative of whetherithdiljudges comply with
productivity norms is whether their individual Court President monitors those norms.

70. Formal rules for the evaluation of judges were adopted by the HJC in July 20hdir stated
purpose is to promote judicial competence, to motiwgudges to improve performance, and to enhance
public confidence in the judiciary. The rules demonstrate a substantial improvement from the past. Judges
will be evaluated based on the quality and quality of th&icidions, as outlined in Tablé Below

Table31: Factors in Judicial Evaluation, 2014
Factor Proposed Measure

Quantity Quantity of resolved cases in relation to the norm

Percent of abolished decisions

Quality Time to draft decisions

71. There are three grades that judges may receive: extraordinarily successful, successful and not
satisfied, and no marks are giverSeveral stakeholders have expressed concern that these grades set a low
and unclear bar for performance. The lack of nuaincgrading may result in undgrerforming judges being

graded as satisfactory. The same concern was expressed regarding the previous draft rules upon which these
rules are based. Under the draft rules, a judge scoring merely 22 out of 100 would be gsadisfastory.

795 Judges are to bevaluated annually during their probation. However, in the absence of criteria for evaluation, those who were on

a probationary period were automatically appointed permanently. This included 243 judges in courts of general jurisdiftion, 5
judges in Misdmeanor Courts, 9 judges in Administrative Courts and 15 judges in Commercial Courts.

79 Up to 2010, the Misdemeanor Courts were not part of the judiciary but operated as sui generis administrative bodies.
Misdemeanor judges then became part of the judigiar 2010.

797 While most superior court judges have been permanently appointed, the President of the Novi Sad Appellate Court is also in a
temporary status.

798 Acting Court Presidents are appointed by the president of the next Higher Court, except foimanpaesident of the SCC who is
appointed by the National Assembly.
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Time will tell whether the evaluation system is implemented rigorously for upéeforming judges. If the
system tolerates undeperformance as satisfactory, the significant effort of developing these rules will be
undone, as the rules magen discourages exemplary performance and entrench low motivation and morale
within the judiciary.

72. /| 2dzNI t NBaARSyida oAttt 0SS S@Ortdz SR o0FaSR 2y 2y
YIf FdzyOlGA2yAy3a 0O2dz2NI | RY mefimtalyisNgeripAceuytDhe aridoy prdpdrlgy SR 0
recognize that the position of Court President has significant case flow and management responsibilities for
both judicial and nosudicial activities. However, its negative formulation does not encouragertCo
Presidents to innovate or strive for improved performance. The criterion also relies on the superior court
president identifying a malfunction, when many do not.

73. The rules and underlying statutory provisions are imprecise about how evaluations wilubed to
determine promotions, identify performance defects or discipline judges, with a few exceptidha.judge

Ad SOlfdzr SR la KFEGAy3a FiGFEAYySR WSEOSLIiA2Yl ¢ a d:
LISNXYIFySyldo LT SOId20NBIGR FH &4LISINORIGY SH1GG ALaBUI2OA y G YSy i (
2dzZRAOALf OFYyRARFI(GSa 6K2 NBOSAGS I NrylAy3a 2F wal i
judge should be retained.

74. The evaluation system could be designed to morngroactively encourage professional
development of individual judgesModern judiciaries frequently require that judges undertake certain
training programs to ensure consistency in knowledge across the judiciary and to build capacity in new
areas, such asegelopments in EU law. Evaluation can also build positive incentives for judges to
demonstrate performance that contribute to the judiciary, for example by participating in backlog reduction
taskforces, mentoring less experienced judges, moving locatidthscansent, or introducing an innovation

in case processing.

75. For permanent judges, the only specific provision in the rules detailing the results of evaluation
indicate that a judge rated as less than satisfactory can be mandated to attend continuiamitrg. The

[F 6 2y WdzZRIS& AYRAOIFIGSa dGKIFIG GKS 1w YlIéd RAaYAada
but without further guidance. For permanent judges seeking election to a Higher Court, the Law on Judges
only specifies that the HIC mag ¢ RdzZD i SO NI 2 NRAY I NBE S@l fdzr A2y Q 27F |
regular evaluations of the judge will be applied.

76. The evaluation procedure will depend on the existence of reliable and comparable statistical data
that are currently unavailableFor example, due to system fragmentation, the data concerning the number

of decisions remanded back to a judge by an appellate court can only be obtained by each individual court
running an aehoc report in their AVP systems, which would then need to bentered and analyzed by the

HJC. This is extremely tisensuming, laborious exercise, and it is questionable whether it would occur with
sufficient rigor and accuracy to enable judicial evaluatfSn.

77. The evaluations process will present a significantnaicistrative burden and workload for the

judiciary 8°If judges were evaluated once every three years, around 950 judges would need to be evaluated
by each year. Panels of three judges would be selected from the court level immediately superior to the
judge being reviewed, removing these judges from their court duties. Superior court judges have not
traditionally had a strong supervisory role over individual lower court judges, and it is unclear how engaged

799 For further discussion of the need to reduce system fragmentation, see theH&er

800 There are three HJC evaluation bodies: a permanent Commission for Evaluation of the Perfahiamges (comprised of the
President of the HIC and two elected judge members of the HIC), ad hoc panels for performance evaluation of judgesrudges fr
higher instance courts), and a commission for resolving evaluation complaints.
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they will be in assuming these new dutis.The @mnels would need to collect and verify the data, perform

all of the calculations, and prepare needed reports. Yet there are no HJC staff assigned to the judge
evaluation function, and junior clerical staff would not be up to the task. Therefore it iy likek
evaluations would not be administered adequately, even if the rules were approved, which would likely
cause controversy and contestability in the process.

78. Rules on promotion should build in positive incentives for judges to contribute to the juditlE Q a
performance.Severaimodern judiciaries use promotion criteria as a way to incentivize good behavior and
signal the kinds of attributes that judges should develop if they seek career advancérhents especially
true for judiciaries that have a lnced age structure, because permanent younger judges need clear signal
for career progression to maintain motivation and morale. In Segiamotion applications could include
WKAIJKE& RSaANIoOofSQ ONRGSNRAIF GKIFG SyO02dzNF IS | LILX AO
a. served in atdast one court (thus encouraging judges to move locations at least once in their career,
which may also foster consistency in practice and procedure and stronger collegiality);
b. undertaken management training (thus encouraging a modern management appnoaciuits),
including understanding of court administration and case management techniques etc.;
c. undertaken continuing training, particularly in European law (thus encouraging increased capacity
in line with European standards); and
d. contributed to performaice improvements, such as participation in a backlog reduction teams or
led an innovative project within their court.

79. By signaling desirable attributes, the system can harness the potential of large numbers of judges
G2 O2yiNAOdzG S ( 2 ormiakoB. |dentifRiy @dsirabl® &tébutds Nan yakoF raise morale,
promote professional development, and career progression.

80. The SPC also approved new rules for evaluation of prosecutors in May .A(0kd for judges, the

new prosecution rules represent a significant improvement by outlining the expectations of the prosecution
service and the requirements to meet them. They also suffer from similar drawbacks, including the absence
of incentives to impove performance. The implementation and monitoring of these rules will require
improved capacity within the SPC to be effective.

81. For both the HIC and SPC evaluation rules, implementation and monitoring will be essewtftdr
a reasonable period ofriplementation, the rules should be reviewed and amended to apply any lessons
learned from the rollout.

d. Training
I. Capacity of the Judicial Academy to Meet Training Needs

82. The Judicial Academy has not yet fully realized its potential to serve as the hub for judicial learning
and play an integral role in the transformation of the judiciarfhe Law of Judicial Academy envisages that
the Academy will provide several types @dihing including initial, continuing, and specialized training. To
date, the Academy focused on providing initial judge and prosecutor training and internal functioning, while
continuing training has been conducted sporadically. Efforts are underwaydmdg the capacity of the
Judicial Academy to provide both initial and continuingénvice training.

83. ¢KS ! OFRSYyeQa ¥F20dza KIadhinital3r&inhg, vhedeads cdnhdng Rainkgy” T I ¢
could have a greater impact on judicial performandeis debatable whether initial training is needed in the
current environment. As discussed above, Serbia already has an excessive number of judges who are

801The presidentof RANBOGT & & dzZLISNR2NJ O2dzNIi OFy 2@SNESS || f26SN O2dzNI Q
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permanently appointed, and the existing cadre appears to have a balanced age structure, including a
sizeable younger cohoff? Caseloads per judge and workloads per judge are lower than EU averages and
are falling significantly across Serbian courts, particularly across Basic Courts where most newly judges get
appointed®® There exists no methodology fatetermining the number of judges in Serbia, but if one were

to be developed it would likely recommend a number of judges far lower than the existing number. As a
result, the appointment of even more judges in the medium term would be superfluous. Thesstaig
investments to develop a pipeline of future judges would represent very poor value for money, as funds
would be diverted from other areas of the sector which exhibit much greater need in a tight fiscal
environment, including investments in the cajity of existing judges. Investing too heavily in initial training

is likely to only raise expectations among trainees of future appointments, which the sector cannot afford,
and should not, meet. In light of these factors, future cohorts of initial tregneould be far smaller. The
sector could also consider a freeze on initial training until the medium term when the issues above have
been resolved®

84. The Serbian judiciary should invest in a largeale continuing training program as part of a
strategic dfort to lift the capacity of its existing resourcesContinuing training could be delivered more
intensely for all categories of permanent personnel, including judges, prosecutors, assistants, and court staff.
By investing in the permanent resources thestem already has, the Academy could be at the forefront of
0KS {SNBbAlIY 2dZRAOALIFINEQA GNIYyaATFT2NXIGAZ2Yy D | AKATFG A
player in the transformation, although this renewed focus would still align with itsntededicial Academy
Strategy.

85. The overall funding for the Academy grew significantly but could be more targeted towards the
delivery of training. Funds allocated by the state budget for the operation of the Judicial Academy grew
more than 600 percent frord9.4 million RSD in 2010 to 175.3 million in 2013. To date, the majority of those
funds supported the salaries of the 88 initial trainees who receive 70 percent of the salary of a Basic Court
judge, fees to 75 mentord? and 35 regularly budgeted employe®s Funding growth occurred with the
introduction of initial training cadres in 2011 and continued each year as additional cadres of trainees were
added?®’

86. {AIYAFAOLY(l aKAFGA AYy R2Yy 2N Fdzy RAy3 AYLI OO0 (GKS
years.Donor funding represented 15 percent of the total Academy furfdfrand a significant share of the

funding for continuing education. Donor funding for continuing education reached a high of 20.6 million RSD

in 2012, and dropped to 11.8 million in Z)Xepresenting a 43 percent decline in one year.

ii. Training Needs Assessment

87. As a priority, the Academy should conductsgstematic training needs assessment to elevate the
capacity of the judicial systemrrainings most likely to impact court efficienmyquality in light of changing
legal and organizational arrangements should be prioritid&tiile much of the donefunded continuing
education has been focused on critical issues facing the judif€faryych more needs to be coveregboth

in depth and lbeadth ¢ to lift the capacity of existing judges. The judiciary itself should identify these needs.

802See Long Term Planning section below.

803 See Demand Chapter.

804 For further discussion on succession planning, see the Long Term Planning section below.

85y HnamMoX cp LISNDSyld o6mmody Y RAYINE FNBY | (G241t odzRi&sSi 27
of trainees and contracts with mentors.

806 This includes 14 program coordinators and five managers, including the Directoresthef the positions are dedicated to

internal Academy support or are clerical in nature, such as accounting, IT, driver, etc.

807|nitial training lasts 30 months, and thus spans three years.

808]n 2013, Academy funding for other than initial training teth72.8 million RSD, 11.8 of it from donors.

809E g., the new CPC, the Law on Misdemeanors, ECHR compliance etc.
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